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| Foreword

Maria Pilar Canedo Arrillaga

Academic Director
of OECD-GVH RCC

I am proud to present a New Number of our RCC
Newsletter that I hope will be of interest for you.

The main topic of this edition is Advocacy of Competition.
As you may remember, the RCC held one of the Seminars of
the former semester on the Topic in Baku, Azerbaijan, with
the invaluable cooperation of the Azerbaijani competition
authority. I would like to start thanking them for their
hospitality and professionalism and to our speakers for their
time and effort that made us reflect and grow in our thinking.

As you will see, many agencies of the Region have sent
articles on this topic that I find a must read for all of us,
including a new approach coming from Turkey. We specially
thank that President Lekvinadze and President Kapural
devoted their time to our Newsletter. One of the articles comes
from a new friend of our RCC, Uzbekistan, that we were able
to include in our seminars, broadening our approach and
enriching our RCC.

Also, arelevant number of experts from outside the Region
were kind enough to share with us ideas and approaches on
different key issues on advocacy. The professors Fernando
Cachafeiro, Carlos Andres Uribe and Juan Manuel Ordofez,
and the professionals Susana Grau, Juan Espinosa and Gabriel
Ibarra. I hope that their insightful ideas and developments are
useful for your daily work.

In this number we have decided to include some new
sections:

One of them with a little reference to our RCC seminars
with nice pictures of the good times that we spent together
learning from each other and sharing knowledge and
experience. We also include a reference to the main contents
developed in the workshops so those that were not able
to attend can check if they are interested in asking about
something in particular.

The second with a report on Competition Conferences that
took place in our Region during the past Semester. We start
the section with two amazing and very successful conferences
that took place in Georgia and Albania. We thank our friends
of those agencies to have shared with us relevant content that
we could include in this Newsletter.

We have also included a reference to relevant changes on
the Heads of the agencies (with special reference to Bosnia
Herzegovina and Ukraine).

The other one with a reference to the Competition
Seminars and Conferences that will take place in the semester
to come in our Region. We started with the one that will be
held in Almaty in April.

You will see that we include in this number the Program of
activities for 2024 that was approved by the Bureau last month
of December. We have designed an engaging set of activities
that I hope will gather us in different venues discussing new
and classic competition topics.

For the first time, the new staff seminar, thanks to the
hospitality of the University of Deusto and the Basque
Competition Authority, will take place in Bilbao, Spain,
where I hope we will be able to create a strong program and
contribute to the creation of a stronger network of enforcers
in our Region.

We also continue with the good tradition of showing
in this number a portrait of one of our agencies. This time
Azerbaijan was so generous to share with us the relevant job
they do in a crucial moment for the agency because of some
key changes in their competition legislation. You will find a
very interesting interview with their President, Mr. Mammad.
A. Abbasbeyli and an overview of their work, challenges, and
successes.

I would like this Newsletter to be a useful and interesting
tool for us to share information and keep contact.

Therefore, I already invite you to think of new ideas we
can develop together and to send us articles for the second
number of the year. Considering the topics that we included
in our program we have decided that the next number will be
devoted to Regulation and Competition where I guess we all
have ideas, cases and concerns that we can share.



| Programme 2024

A. Seminars on competition law

5-8 February 5 Introduction to competition Law Participants
Bilbao é This seminar is intended to cover the most relevant topics of Competition law and | New staff of
@ | economics and to create the conditions for new staff to meet and create a commu-| the beneficiary
‘45 nity of enforcers of the partnership authorities. We will deal with the most relevant | agencies
@ | features of Anticompetitive agreements, abuse of dominance, mergers, advocacy,
4 days % | and economic and procedural issues. The seminar will imply a doctrinal introduc-
Z | tion to the topics and workshops with a practical approach.
26 March ?ﬁ Judicial Review of enforcement decisions Participants
o
Budapest E Once a year the Heads of agencies of the RCC members meet and discuss topics of | Heads of the
= | common interest. This year, the meeting will focus on mergers and the development | agencies
DOD of initiatives that could strength the co-operation with courts in order to increase
| day % the efficiency of the agencies and their impact in society.
(]
=
April Regulation and competition Participants
Budapest/ .. | The relation between competition and regulation has always created tensions and | Staff of the
Moldova g opportunities. The existence in certain markets of network effects, market failures | agencies that
g or imperious reasons of general interest make regulation crucial in certain cases.| deal with anti-
‘g Energy, telecommunications, pharma, postal services, or transport are clear exam-| trust, mergers or
2 | ples of this. Nevertheless, the influence of lobbies and regulated industries in those advocacy in reg-
2,5 days g sectors can affect regulation in a direction that is not coherent with competition law | ylated markets
principles and general interest protection. The seminar will deal with the princi-
ples that govern the relation between competition and regulation and the different
possibilities to address the problems that the agencies usually face.
May Detecting Bid rigging Participants
Budapest 5 Bid rigging is one of the worst infringements of competition law, as it implies a | Staff of the
s cartel related with public procurement. This has quantitative and qualitative impli-| agencies that
'E | cations, as it affects a relevant percentage of the GDP of the countries and affects | deal with cartel
% | relevant services for the citizens. Those practices are most of the times hidden and | or bid rigging
g very difficult to detect for the agencies. When detected, they are not easy to proof.| cases
2.5 G _5 Therefore, the seminar W{ll focus on the different cpncepts and practlces that fall
’ S | under the concept of bid rigging, the tools for detection and the different means for
creating strong cases. Experts from OECD countries will present case studies, and
participants will practice their skills in hypothetical exercises.
10-12 . . . N ..
Effective antitrust investigations Participants
September
Montenegro § Competition agencies struggle sometimes looking for evidence of relevant anti-| Staff of the
‘£ | trustinfringements. The development of different tools such as informant channels | enforcement
& | of leniency programs can be a good help for them. Once indicia are found, the col-| ynits in charge
2.5 days _% lection of evidence is also k@y. Dawn raids, the use .Of open data and other I.T tools | of carry out
’ = | are also a relevant element in the work of the agencies. Also, the use of indirect ev-| investigations
idence implies some relevant legal and economic issues that require deep attention
when creating a file. This seminar will focus on all those topics.




Stepping up with substantive and procedural standards under competition

September 5 : . . Participants
P go law (subject to EU funding confirmation) P
Budapest % Bid rigging cases. Collecting direct evidence and dawn raids, indirect evidence | Judges from the
2 | and economic analysis, unique and continuous infringement, prescription of the | EU or benefi-
'5 infringement, consequences for the living contracts ciary countries
= (subject to EU/
] o
2 days g= other funding
g2 confirmation)
=
)
O
October Network markets and competition Participants
Budapest o The event will deal with tools to deal with network markets and how to approach | Staff of the
E them from the perspective of competition and consumer protection. GVH
‘S | Breakout sessions: In separate sessions, we will provide dedicated trainings and
; lectures for the merger section, the antitrust section, the economics section, the
C% consumer protection section, and the Competition Council of the GVH.
2 days as)
>
©]
% | Stepping up with substantive and procedural standards under competition Participants
November 50 . ] c
E law (subject to EU funding confirmation)
Budapest g Between competition and regulation. Key developments in network and regulated | Judges from the
”_; industries. Offline and online vertical restrictions and rebates and Refusals to deal.| EU or benefi-
3 ciary countries
£ (subject to EU/
2 days % other funding
g confirmation)
o
O

B. Training video project - “Key Competition Topics explained in few minutes”

Three additional videos

Two special videos for Judges

C. RCC review “Competition Policy in Eastern Europe and Central Asia”

Two issues of the review (January and July), both in English and in Russian

D. RCC Annual Report

Edition on the RCC Activity 2023, both in English and in Russian
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Navigating Challenges: Mastering

the Art of Competition Advocacy

Ani Hayrapetyan

Chief specialist, Advocacy officer,
International Cooperation and Policy,
Development Department; Competition
Protection Commission of the

Republic of Armenia

In today’s rapidly changing world of global economies,
competition authorities find their role to be more extensive
than merely enforcing regulations, striving to fulfil a more
comprehensive and wide-ranging mandate. In addition to the
necessary investigations and legal measures, there is a quiet,
yet impactful set of tools of prevention, which we call advo-
cacy. The soft power of advocacy emerges as a more gentle and
diplomatic way to promote and sustain free and fair economic
competition, offering essential support that exceeds the tradi-
tional methods of law enforcement.

Essentially, competition advocacy is about making sure
that markets are open and competitive by promoting con-
ditions and practices that encourage a level playing field for
businesses and seeking to eliminate unfair advantages or dis-
advantages that may distort competition. The idea is to create
conditions for all businesses, regardless of their size or market
presence, to have an equal chance to succeed based on their
merits and efficiency. It is a tool that unleashes an environ-
ment where fairness prevails, opportunities for innovation
are increased, better products and services are available, and
ultimately, well-being for all participants is improved.

In this respect, competition authorities are actively work-
ing to shape public opinion and government policies in sup-
port of robust and open markets. To achieve this goal, various
tools are employed, ranging from the promotion of a competi-
tion-friendly legal framework to educational campaigns. Ad-
vocacy toolkit is a comprehensive set of resources, strategies,
and guidelines designed to assist policymakers, regulatory
authorities, and other public bodies in promoting competi-
tion within their jurisdictions.

Freedom of economic activity is the fundamental prin-
ciple of the market economy. According to the Competition
Protection Commission of the Republic of Armenia, the con-
struction of a competitive environment in the conditions of
the market economy is one of the main ways in which the state
is able to increase the welfare of the society. In this field, the
state should pursue both the creation of the necessary envi-
ronment for the existence of free economic competition, and

the prevention of actions that harm the economy. Taking into
account the above and keeping in mind that the provision of
the necessary environment for fair competition and the de-
velopment of honest entrepreneurship culture is also based on
preventive actions, the Commission considers it necessary to
first of all take measures to prevent possible offenses in the
field of economic competition.

Committed to upholding these principles, the Commis-
sion adopted a collaborative approach in its mission to create
an environment, where businesses can prosper in an atmos-
phere of open and unrestricted competition, and consumers
are empowered with the ability to make informed choices, ac-
cess a variety of options, and enjoy the benefits of fair pricing
and quality products and services. In pursuit of these goals,
the Commission acknowledges the competition advocacy as a
key instrument, actively involving itself with stakeholders to
guarantee that its advocacy efforts are comprehensive, effec-
tive, and reflective of the dynamic nature of the marketplace
it oversees.

Armenia’s markets display a rich enough diversity, span-
ning across multiple industries and businesses. To ensure the
vibrancy of these markets, the Commission employs a proac-
tive strategy, placing emphasis on collaboration with policy-
makers, businesses, and consumers alike.

Collaboration with these key players is crucial for im-
plementing effective policies and practices. Engaging with
policymakers enables the Commission to actively contribute
to the development of regulatory frameworks. By providing
insights and expertise, the authority can assist in crafting
regulations that strike a balance between fostering competi-
tion and ensuring fair business practices. Collaboration with
economic entities allows understanding business dynamics,
address concerns, and provide guidance on compliance with
competition legislation. Involving the consumers in the pro-
cess makes sure that their interests are considered and pro-
tected.

In this endeavour, international cooperation also plays a
significant role. Different countries have unique perspectives
and experiences in dealing with competition issues. Collabo-
rating internationally helps coordinate efforts, share informa-
tion about approaches, successes, and challenges strengthen-
inga collective commitment to effective competition advocacy.

Collaborating with European colleagues and being in dia-
logue with international leading experts led up to the crea-



tion and dissemination of guideline of antitrust compliance.
This guideline is an advocacy tool that serves as a valuable re-
source for businesses seeking clarity on compliance with com-
petition laws, by providing insights into legal requirements
and offering practical advice and clear directives to prevent
breaches of law by business entities. The Commission’s initia-
tive not only empowers businesses with the knowledge neces-
sary for adherence to competition laws but also contributes
to the overarching goal of fostering a culture of fair competi-
tion, marking a significant step toward global transparency
and accountability. Consequently, enterprises can align their
practices with international standards, ensuring not only le-
gal compliance but also ethical business conduct.

Another important stride in advocacy activities taken by
the Commission in the light of international cooperation was
advocating legislative changes within the realm of discounts
and sales promotions.

In response to the uncertainties existing in the aforemen-
tioned area, and indications of widespread misconduct by
economic entities, the Commission implemented proactive
measures to regulate actions related to discounts and sales
promotions. This activity was inspired by international best
practices especially the one implemented in Poland. The le-
gislative amendments introduced new settings for sales
promotions, and had a specific purpose: to establish neces-
sary, predictable, and clear grounds for discounts and sales
campaigns. The goal was to contribute to fair trade, improve
the competition environment, and enhance consumer rights
protection. To achieve this objective, the amendments de-
tailed the concepts and types of sales campaigns, the notion
of discounts, terms of application, time limitations, require-
ments for measures beyond price changes, and regulations for
informing the public about sales campaigns, including pub-
lication timelines and termination procedures. Legal conse-
quences for campaigns contradicting the law were also speci-
fied.

Following the legislative changes, the Commission, took
extensive measures to increase public awareness about the
modified regulations, their positive impact and legal impli-
cations as well. Public awareness activities included press
conferences, interviews, TV reports, dissemination of press
releases, and initiating public discussions, concurrently pro-
viding a platform for stakeholders to express their concerns
and offer suggestions. This multilateral communication
strategy aimed to ensure that the awareness-raising process
complemented with the extensive feedback collection from
stakeholders and the wider public, included but not limited
state officials, economic entities, non-governmental organiza-
tions, and journalists.

In the result of this advocacy program, we observed a

significant improvement in the conduct of economic entities.
Notably, non-manipulative discounts, in line with the law, be-
came more prevalent, indicating a positive shift in adherence
to regulations. The awareness campaigns not only clarified
the requirements for businesses but also fostered a dialogue
that allowed for the effective resolution of challenges arising
during the law enforcement phase. This positive change indi-
cates the efficiency of advocacy in the specified field and has
an impact on improving business environment and consu-
mers experience. The increase of willingness of economic en-
tities to comply was evidenced by a number of applications on
expedited proceedings '.

The positive result of these measures underscores the im-
portance of proactive regulatory approaches and robust ad-
vocacy in shaping a business environment that promotes fair
competition. The Commission continues to play a crucial role
in ensuring that legislative frameworks align with interna-
tional standards, contributing to a marketplace where busi-
nesses operate ethically, consumers are protected, and fair
competition gain ascendancy.

However, striking a delicate balance between enforcing
regulations to prevent anti-competitive behaviour and foster-
ing an environment that encourages progress is a perpetual
challenge. Overregulation can stifle growth, while inadequate
oversight may lead to market distortions. Keeping the bal-
ance and succeeding in competition advocacy are intricately
tied to public understanding, trust, and support, for gaining
which we need to make efforts to build awareness about the
benefits of competitive markets and the role of competition
authorities.

The advantages of competition advocacy are far-reaching
and profound. It empowers consumers and fosters investment
attractiveness. As we navigate the intricacies of the modern
economic landscape, let us actively support the cause of com-
petition advocacy, recognising it as a necessary tool that helps
to create economies worldwide. It is the driving force that
guides us toward a future where innovation flourishes, con-
sumers are empowered, and economies thrive in the spirit of
fair and open competition.

1 Article 88. Expedited proceedings on the offence in the field of economic competition. RA Law on protection of economic competition.
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The Competition Code: and what

it means for Azerbaijan

Jafar Babayev

Deputy Head of the State Service for
Antimonopoly and Consumer Market
Control under the Ministry of Economy
of the Republic of Azerbaijan

Tural Ismayilov

Head of Administration of the State
Service for Antimonopoly and Consumer
Market Control under the Ministry of
Economy of the Republic of Azerbaijan

Introduction

When a nation chooses free market as its economic policy,
it is crucial to facilitate the best possible procedures to ensure
that its market functions properly. There are various essential
ingredients for safeguarding proper functioning of the free
market mechanisms. Fair competition is one of those key ele-
ments. Therefore, almost all countries, including the Republic
of Azerbaijan, have adopted distinct competition laws ever
since the choice for market economy was made.

Currently, the competition legislation of Azerbaijan con-
sists of three Laws: Antimonopoly Standards, Natural Mo-
nopolies, and Unfair Competition. Existing competition le-
gislation of Azerbaijan was adopted shortly after the country
gained its independence. Unfortunately, the laws have not
been significantly modernized since then. In reality, competi-
tion legislation has never matched the country’s level of deve-
lopment and has created a need for an overhaul.

In 2020, The Antimonopoly and Consumer Market Cont-
rol State Service under the Ministry of Economy (the State
Service) initiated discussions to transform the outdated legis-
lation. Prolonged deliberations resulted in the drafting of the
Competition Code. The Code aimed at codification of all three
Laws into one individual legal policy that would enhance
competition regulations by bringing them into the line with
internationally accepted principles. The overall aim of the
Competition Code is to expand the legal mechanisms neces-
sary to prevent market distortion caused by anti-competitive
practices, and to preserve and promote market competition.

The Competition Code was adopted by the Milli Majlis,
the parliament of the Republic of Azerbaijan, on December
8 of 2023, through a new ruling. According to the law, the
Code will come into force on 1st July 2024. Until that time,
the above-mentioned three Laws remain legally binding. In
the remaining months before the new enforcement comes
into effect, the State Service will draft subordinate legislation,
engage in competition advocacy, and prepare the necessary
infrastructure including digital tools.

This article discusses fundamental elements of the Com-
petition Code, it outlines its importance to the national eco-
nomy, and shows a comparative analysis between the Laws
and the Code.

Relevant market

For the first time in the history of domestic competi-
tion regulation of Azerbaijan, the Code brings the concept
of “relevant market” into the national legislation. Defining
the relevant market sets an important precedent for applying
competition rules in respect of restrictive practices, abuses of
a dominant position, as well as the scope of merger control.
Due to the absence of this particular Code in the current le-
gislation, the application of competition regulations has been
significantly restricted. When the Code becomes enforceable,
the definition of the market will be based on the internatio-
nally recognized principles. The Code specifies that the rele-
vant market combines the product market and the geographic
market. An accurate definition of the relevant market is es-
sential for competition regulations, since a false determina-
tion of the market might lead to critical miscalculations and
impairing the entire economy.

Once the Code comes into force, the rules and principles
of market definition will be formulated based on the relevant
OECD doctrines.

Exclusion regime and exemptions

The internationally accepted principle suggests that com-
petition regulation should apply to all sectors of the economy
as well as undertakings indiscriminately. However, the model
of the exclusion regime might be justified from the economic
policy perspective based on the purpose of reducing macro-
economic risks, facilitating innovation, and attracting invest-
ment. Based on those principles, the lawmakers have made
sure that the Competition Code introduces an “exclusion re-



gime” concept into the legislation of Azerbaijan. Accordingly,
the Code states that some sectors of the economy as well as
some of the markets might be excluded from the application
of competition regulations, or their applications might be
restricted based on distinct criteria. The list of excluded in-
dustries and markets will be identified as and when required
by the government’s economic policy.

It is credible to believe that anticompetitive agreements,
even if they breach competition regulations, can improve pro-
duction and sales, along with encouraging the technological
and economic development, may further benefit consumers.
Therefore, the Code encompasses important terms exempting
some anticompetitive agreements, if they enhance efficiency,
but do not infringe competition in the market.

Dominant position

The notion of a “dominant position” is readdressed in the
Competition Code. Unlike the existing legislation, which de-
fines dominant position based on only one criterion of market
share size (35% or more market share), the Code sets forth
a structured approach. As a baseline, the Code states that if
an undertaking possesses 50% or more market share, it holds
absolute dominant position in the market. This implies that
no other evidence is required to further prove the dominant
position.

However, the dominant position of undertakings that pos-
sess the market share between 35% and 50% is assessed on ad-
ditional factors. These fundamental elements include market
share of undertakings and their competitors, financial capa-
bilities of undertakings, as well market entry barriers for new
competitors.

Economic theory teaches that market power can be en-
joyed by one or more firms. The Code endorsing this study
deems the notion of “joint dominant position” of undertak-
ings. In cases when the behaviours of two or more undertak-
ings are coordinated in the relevant market, the Code vali-
dates their joint dominant position. It does not only stipulate
market share requirement for such undertakings, but also
separate criteria, such as evidence of coordinated behaviour.

Phenomenon, whereby increased numbers of people or
participants improve the value of a product or service, coined
as “network effect,” is essential. The digital era has revealed
the significance of undertakings with “network effect”. There-
fore, considering the modern trends, the Code stipulates sepa-
rate requirements to determine dominant position of under-
takings with “network effect”.

Clearly, it would be rational to speculate that sophisticated
approach to the definition of dominant position shall lead to
adequate legal mechanisms aimed at preserving and promo-
ting market competition on a more precise level.

11

Leniency

The leniency program is one of the legal novelties that fea-
tures in the Competition Code., It provides an opportunity
for undertakings to avoid sanctions, even if they breach the
competition laws. According to the Code, in cases when an
undertaking reports violation of competition regulations and
collaborates with competition authority voluntarily, it is ei-
ther provided with full immunity or its sanction is minimized
depending on the circumstances. Considering that leniency
programs help to destabilize collusion in the market, it is rea-
sonable to assume that the Code will form significant means
to combat anticompetitive behaviours and suggest an alter-
native to the undertakings that engage in illegal competition
activities.

Merger control

Merger control provisions are incorporated into the Com-
petition Code and merger remedies are recommended in the
legislation. The Code provides enhanced criteria to identify
which transactions appear on the merger control radars. It
distinguishes between “application regime” and “notification
regime” for concentrations. Undertakings are mandated to
submit an application to the competition authority for review
procedure whenever transactions exceed the set threshold.
Unlike the previous legislation (in which the review period is
determined as unextendible for 15 days), the Code stipulates
that merger application can be responded to within 90 days.

The Code sets advanced grounds for review procedure to
evaluate the effect of the merger on the market. It states that
the transactions within a “corporate group” are not consi-
dered as a concentration, however, it mandates them to notify
the competition authority.

As merger remedies have recently become the most widely
used form of by the competition authorities worldwide, the
concept of “remedies” is also brought into the legislation by
the Code. It allows the competition authority to negotiate
with the merging parties and permit the transactions to pro-
ceed with modifications that restore or preserve the compe-
tition in relevant market instead of blocking the concentra-
tion straight away. The incoming merger regulations establish
strong tool to stringent protocols that evaluate the effects of
concentration to the market and preserve market competition
from the risks that may potentially arise from them.

Natural monopolies, SOEs and state aid

Following independence, Azerbaijan launched the special
Privatisation Program. However, some critical infrastructure
assets have remained in the hands of the state. Some of the
state-owned enterprises (SOE) received a “natural monopoly”
status. This implies that due to technological features, as well
as public policy considerations, some industries have inten-



tionally been excluded from competition.

The Competition Code contains a special chapter dedica-
ted to regulation of natural monopolies. It aims to prevent: (i)
discrimination against undertakings, (ii) interference in their
activities and (iii) an unauthorized increase in the prices of
goods and services provided by natural monopoly entities. In
order to achieve these goals, the Code equips the competition
authority with extensive control to deal with violations. Ac-
cording to the Code, a natural monopoly shall obtain prior
consent from Azerbaijani competition authority for (i) all
transactions with fixed assets, (ii) allocation of investments
to non-core businesses and (iii) entering into new businesses.

Since subsidies and other forms of state aid directly affect
market competition, lawmakers have ensured that the compe-
tition authority is equipped with the means to assess their im-
pact. More specifically, the Competition Code stipulates that
the advisory opinion of the competition authority should be
obtained before state authorities, municipalities or regulatory
bodies grant subsidies or any other forms of state aid.

Investigation procedures and sanctions

Unlike the currently applicable legislation, the Competi-
tion Code determines multi-layered inquiry and investigation
procedures. Competition authority has the power to carry
out monitoring, market studies and assessments. Moreover,
it may launch an investigation if it deems that competition
regulations have been breached. In existing legislation, inves-
tigation procedures are regulated by the Decision of Cabinet
of Ministers, a subordinate legal act. Since the procedural
provisions for investigations are part of the Code, they are au-
tomatically upgraded by law.

The Code introduces interim measures to national legisla-
tion. It states that the competition authority can issue a tem-
porary injunction order that requires a party to perform or
refrain from executing a specific action to preserve competi-
tion until the final decision is made. This stringent protocol
will allow Azerbaijani competition authority to protect the
fair competition more efficiently.

Once the probe is launched, by the “Competition Com-
mission”, a collegial body involving several officers from the
competition authority, take over. The Commission examines
a case through conducting oral hearings and assessing evi-
dence. If the Commission finds an undertaking in breach of
the law, it has the power to fine the offenders.

The monetary sanctions in the Competition Code have
been accommodated accordingly, and fines have been intro-
duced as deterrents. The Code addresses monetary sanctions
defining expanded criteria for imposing and calculating the
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amounts of the fines. It states that the amount of the sanc-
tions shall be calculated based on the previous year’s annual
turnover of an undertaking.

As it holds the transparency policy in high regard, the
Code contains sophisticated provisions to ensure that all ac-
tions taken and investigation procedures are available to the
public and readily accessible. It mandates the competition au-
thority to formalise, take minutes, and publish all the taken
measures. Additionally, the Code stipulates that all decisions
of the Commission are required to be published on their of-
ficial website. It is reasonable to believe that incoming regula-
tions, including proportionate monetary sanction fines will
lead to fairer and more impartial investigations and also serve
as deterrents.

Conclusion

Having sound legislation is a key to having a more com-
petitive market and strong economy. For a long time, one of
the prevailing economic theories claimed that competitive
markets did not need any government intervention to func-
tion perfectly. However, empirical data suggest that that was
not the case. When market fails, competition regulations
intervene to preserve competition. If the competition regu-
lations do not address the issues adequately, preserving and
promoting market competition shall not be feasible.

Crucially, a pragmatic legal framework provides compe-
tition authority with the powerful legal mechanisms to take
measures, it is the first step in building a competitive market
and a strong economy. Considering all of the above, and since
the Competition Code further enhances competition legisla-
tion, this ultimately represents a significant milestone for the
future economic development of Azerbaijan.
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Competition advocacy-expert opininos

as strong advocacy tool

Mirta Kapural

President of Competition Council
Croatian Competition Agency

Introduction

Successful competition advocacy can only be achieved
with the use of different tools including expert opinions, mar-
ket studies, communication strategies, publications of all
decisions and other relevant documents, press releases, news-
letters, statements to the media, education, trainings for dif-
ferent stakeholders, active participation in national and inter-
national conferences with the aim to exchange best practices
etc. Although every competition advocacy tool has its value,
expert opinions proved to be very important and strong tool
which helps aligning national legislation with competition
law. At the same time, it helps to build stronger competition
culture.

Expert opinions-legal basis and purpose

The Croatian Competition Agency (further: CCA) issues
expert opinions at the request of the Croatian Parliament,
the Government of the Republic of Croatia, central admin-
istration authorities, public authorities in compliance with
separate rules and local and regional self-government units,
regarding the compliance with this Act of draft proposals for
laws and other legislation, as well as other related issues raising
competition concerns. The central administration authorities
or other state authorities may be requested to communicate to
the CCA draft proposals for laws and other legislation for the
purpose of assessment and issuing expert opinions on their
compliance with Competition Act, if it finds that they may
raise competition concerns. The CCA can issue expert opin-
ions assessing the compliance of the existing laws and other
legal acts with Competition Act, opinions promoting compe-
tition culture and enhancing advocacy and raising awareness

of competition law and policy and give opinions and com-
ments relating to the development of the comparative practice
and case law in the area of competition law and policy to the
authorities.! The expert opinions of the CCA are not obliga-
tory but in most of the cases they are respected which can be
seen from final texts of the laws or from amended texts from
existing laws. In some cases, the expert opinions had advisory
role but still contributed to the liberalization of certain mar-
kets.> Furthermore, in Croatia Law on Regular Impact Assess-
ment (RIA Law) is in force since 2011, the law contains special
form on the conformity of draft laws with competition law.?
In the process of adoption of first RIA Law (the second one
was adopted in 2017), in relation to competition law, OECD
Competition Assessment Toolkit was also consulted.

Examples of recent expert opinions from the CCA
1. The opinion of the CCA on the entry fees to register in the

registry of the Bar Association (18 February 2022)*

The analysis of the chamber system in Croatia regularly con-
ducted by the CCA, included Bar Association and comparative
analysis with other EU and neighbouring countries showed
that the entry fees for the first entry into the registry of bar as-
sociation was excessive (5.000 euros). The CCA concluded that
such fee represents financial barrier to entry considering that
the membership to the Bar Association is mandatory and that
such huge differences should not be between paralegals and
persons applying for the first time for Bar Association Registry.
Any condition that is disproportionate, overburdensome or
restrictive is obvious barrier to enter and participate on the
market and provide this service. This opinion had strong res-
ponse in professional public, the Bar trying to overturn or
diminish the opinion claiming the lawyers are not underta-
kings from one side and positive reactions to the opinion from

lawyers.
2. Opinion of the CCA on the Draft Law on Tax Consultancy
(27 April 2023)s

In the assessment of the Draft Proposal Law on Tax Con-
sultancy, the CCA established that one provision was prob-

1 Article 25, Croatian Competition Act, Official Gazette No. 41/21, 80/13, 79/09; https:/www.aztn.hr/ea/wp-content/uploads//2023/02/COMPETITION-

ACT-2021-consolidated-241122-ENG.pdf

2 Good example is liberalization of taxi services in the city of Zagreb and other cities in Croatia, the CCA issued two expert opinions preceded the
actual liberalization. https:/www.aztn.hr/en/cca-opinion-on-the-decision-of-the-city-of-zagreb-on-the-provision-of-taxi-services/; https:/www.

aztn.hr/en/decision-of-the-town-of-split-on-the-provision-of-taxi-services-hampers-competition/

Official Gazette No. 90,/11, 44/17 and the Regulation on RIA Official Gazette
Available at: https:/www.oecd.org/competition/assessment-toolkit.htm
Available (in Croatian language) at: https:/www.aztn.hr/ea/wp-content/uploads//2022/09/034-082021-01032.pdf

(<) JRE2 I ON)

Available (in Croatian language) at: https:/www.aztn.hr/ea/wp-content/uploads//2023/05/porezni-savjetnici-misljenje.pdf




lematic from competition law perspective. The said provision
stated “until the Chamber determines the level of the fees
for services of tax consultations.” Hence, the CCA suggested
that this provision should be s deleted because it is contrary
to competition law. It explained that from the point of view
of competition law, the members of the Chamber, tax advis-
ers are considered as undertakings and competitors on hori-
zontal level. Therefore, the Chambers should not determine
the prices of services provided by its members because those
members as undertakings are constantly competing on the
relevant market among other things also by prices of their
services. The same Law also determines that the tax consult-
ant performs tax consultancy service independently for ad-
equate fee. The level of the fee for tax consultancy services tax
consultants and companies for tax consulting shall be negoti-
ated according to the market conditions. These provisions un-
like the first one described are in line with competition rules.
3. Opinion on the Statute and Ethical Codex of the Veteri-

nary chamber (15 February 2022)”

Similarly, as in the case of Bar Association, during the
analysis of different professional chambers, the CCA encoun-
tered provisions contrary to competition rules in two inter-
nal documents of the Veterinary chamber and proposed their
deletion. First provision was in the Statute of the Chamber
providing: ”...and minimum prices of veterinary services
according to nomenclature”. The second problematic pro-
vision from competition law point of view was found in the
Ethical Codex stating: “Charing lower prices from the ones
determined is not allowed” and the part of provision which
reads as follows: “Charing higher prices from the ones de-
termined by the price list can be only applied in the cases
when the job performed is of higher qualitative level and if
the party previously gave its consent”.

In its opinion, the CCA warned that determination of
prices on horizontal level between undertakings regardless
of the type of prices is considered as hard-core restriction of
competition, especially if the prices are determined by the as-
sociation of undertakings. Such agreements are limiting com-
petition and they have negative effects on the market both
on final customers of the services and on the new potential
entrants on the market providing same services because the
latter ones are not able to offer lower prices to attract new cus-
tomers. Said prices also do not guarantee certain quality of
services.
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Conclusion

The presented expert opinions issued by the CCA showed
how they can be used in practice as strong competition ad-
vocacy tool. Expert opinions can address problematic provi-
sions of different types of documents such as laws, draft laws
or internal documents of associations and contribute that
those legal documents are aligned with competition rules. At
the same time, they can serve as preventive tool of correct-
ing potential prohibited behaviour before the need for tak-
ing enforcement action. Finally, the expert opinions promote
competition culture, give credibility of the work of national
competition authority, point to certain problems on the mar-
kets and complement the enforcement role of the competi-
tion authorities. In order to completely follow the impact of
expert opinions it is useful to have comprehensive system of
monitoring to which extent the proposals of the competition
authority are accepted and respected.

7  Opinion available at: https:/www.aztn.hr/ea/wp-content/uploads//2022/09/Croatian-Veterinary-Chamber.pdf
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Georgia continues to implement

competition and consumer policy

reforms in full accordance with

European integration

Irakli Lekvinadze

Chairman,
Georgian National Competition Agency

The Georgian National Competition Agency was estab-
lished in 2014 after Georgia had signed the European Asso-
ciation Agreement (AA), which included a component of the
Comprehensive Free Trade Area Agreement.

In 2020, the Parliament of Georgia approved amendments
to the Law of Georgia on Competition, which demonstrates
the country’s efforts to align its legislation with European
standards. From 2021, the Law of Georgia on the Introduc-
tion of Anti-Dumping Measures in Trade came into force,
which aims to protect the local industry from dumping im-
ports. In 2022, the Law on the Protection of Consumer Rights
came into force and the responsibility of its implementation
was assigned to the Georgian National Competition Agency.
The National Competition Agency’s mandate is expanding in
line with Georgia’s integration into Europe. As per the latest
legislative changes, the Agency will be rebranded as “Geor-
gian Competition and Consumer Agency” from 2024.

Since 2014, in attempts to improve the state of competi-
tion, 94 recommendations have been issued. Both local and
national government bodies benefit from these steps. During
the same time period, 47 case studies were completed, 12 mar-
kets successfully monitored, and 29 concentrations of under-
takings were approved.

Of the 13 court disputes, 12 were resolved in favour of the
Agency, while one was sent for referral. Currently, 19 court
cases are still ongoing.

Our primary goal is to make medicines more affordable
for the public by increasing the competitiveness and trans-
parency of the pharmaceutical market. We have been closely
monitoring this market for the past three years and, based on
the world’s best practices, we issued 13 recommendations in
2021. Most of these recommendations issued by the National

Competition Agency have already been implemented in 2023.
These included the introduction of electronic and generic pre-
scriptions, quality standards, reference prices, and more. Ad-
ditionally, imported medicine from Turkey has already low-
ered the cost to the consumer by 50-70%. While these steps
are still incomplete, the eventual goal is to have fairly priced,
affordable medicine available for all.

In 2023, five different companies who produce medicines
for cancer were investigated; the findings of which to be
completed by the end of the year with the results to follow and
for all to see.

The Agency investigated the prices of fuel in 2023, and as a
result, five companies operating in Georgia were fined a total
of 4 million GEL. (1.5 million USD).

The Georgian National Competition Agency is currently
investigating the prices of online cinema tickets. In response,
the courts have ruled on an exclusive condition that limits one
of its undertakings until it is complete. As a result, the public
can now purchase cinema tickets from multiple venders.

In 2023, the Agency carried out six individual investiga-
tions, all of which were deemed inadmissible. Meanwhile, a
total of eight concentrations were approved.

In 2023, the Georgian National Competition Agency
completed its first case on dumping. Home markets withdrew
their appeals and admitted that rapid improvements had
been made with regards to pressing issues, and competition
becoming a reality. The case concerned the alleged dumping
price of cigarettes imported from Armenia, with the dumping
margin estimated to be 40%.

Also in 2023, the Agency monitored and assessed insu-
rance companies and banking. These investigations led to six
mandatory recommendations being enforced. The liquid and
natural gas market (CNG/LPG), as well as the hazelnut and
cranberry market continue to be monitored.

The results obtained on behalf of consumer rights protec-
tion in Georgia, the National Competition Agency brought
the new laws into effect beginning 1st November 2022.

Within twelve months, the Agency had received 509 app-



lications. 63% of the applications received refer to online pur-
chases, while the remaining 37% refer to over-the-counter
purchases.

Consumers are required to:

o repair the defective product/item
« return them

o requestarefund

 prohibit anything misleading

Most of the cases concluded in favour of the consumer,
with the signing of the conditional commitment agreement.
This means the traders have an obligation to change its in-
ternal policy and restore the rights of those consumers who
allegedly suffered damages due to the trader’s past poli-
cies. Due to non-fulfilment of the obligation imposed by the
Agency, twenty individual offenders were fined. The Agency
developed guidelines throughout the enforcement procedure,
among them: price reference standardisation, consumer in-
formation standardisation, service delivery in state language,
and SMS advertisements.

Our Agency cooperates fully with international organiza-
tions. We are proud to be an active member of the Interna-
tional Competition Network ICN, and in 2023 we became a
partner of the International Consumer Protection and En-
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forcement Network (ICPEN). Furthermore, we work closely
with representatives of UNCTAD, OECD, USAID. Our Agen-
cy is also involved in the EU-funded TWINNING project,
alongside our partner countries Austria and Lithuania. Since
2014, we have signed memorandums of cooperation with 24
countries and continue to learn and share best practices from
around the world.

To enhance collaboration between countries and authori-
ties, Georgia hosted the second international conference on
competition and consumer protection in 2023 and was orga-
nized by five regulatory authorities in an annual format. This
year, the event was attended by more than 300 delegates, as
well as delegations from 20 countries and representatives of
competition and consumer agencies from 10 different count-
ries. Nine parallel sessions were held, and the conference was
deemed very successful at both local and international level.
We believe that this platform is highly effective for sharing
international experiences, knowledge, and reinforcing com-
petition and consumer protection policies.
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Special aspects of competition

regulation in governmental support

of entrepreneurship in the Republic of

Kazakhstan

Alibek Tyulubekov

Director,

Department of Industry,

State Support and Procurement,

Agency for Protection and Development of
Competition of the Republic of Kazakhstan

To incite economic growth, the state provides all sorts of
assistance to business entities. Support is offered to certain
priority sectors of the economy as well as some areas of entre-
preneurial activity (for example, women’s entrepreneurship)
and (or) separate business groups - small, medium and large
businesses.

The forms of support also vary and may include tax ex-
emptions, preferences, customs duties exemptions, loan inter-
est rate subsidies, soft loans, land or property grants, building
infrastructure at the expense of the state, and so on.

Regardless of the types of recipients and forms of support,
these activities have a direct or indirect impact on competi-
tion in commodity markets. At the same time, in the absence
of legislative regulation, state support agents may demon-
strate certain favoritism associated with corrupt violations of
public officials.

In this regard, in 2021, the legislation of the Republic of
Kazakhstan (Entrepreneurship Code) was amended to ex-
pand the powers of the competition authority adding the
functions of approving new state support measures, monitor-
ing the activities of agents providing state support for compli-
ance with the competition law.

The law prohibits state support agents to limit equal access
of entrepreneurs to state support. In particular, they cannot:

o limit access to state support measures for new market
players;

o impose additional obligations on business entities, not re-
lated to the terms of government support;

o+ collect fees and other charges not stipulated by the legisla-
tion of the Republic of Kazakhstan;

« coordinate activities of recipients of government support,

if this will or may lead to the prevention, restriction or

elimination of competition.

In addition, any draft regulations providing for the intro-
duction of new measures of government support are subject to
mandatory approval by the competition authority.

When coordinating the instruments and other acts, the
competition authority shall take into account:

o the level of commodity market concentration;

« presence of economic, technological, administrative com-
modity market entry barriers;

o market share of small and medium-sized enterprises;

« the dynamics of the emergence of new market players;

o commodity market balance, meeting the domestic de-
mand;

o the level of state involvement in entrepreneurship in the
relevant commodity market;

« achievement of goals, target indicators, objectives and in-
dicators of competition development in the commodity
market approved by the documents of the state planning
system;

o other documented circumstances that determine the pri-
ority of state support measures for private entrepreneur-
ship, taking into account the state of competition in the
commodity market.

The availability of new instruments of competition regula-
tion made it possible to use limited state resources more ef-
ficiently, ensuring transparent access of entrepreneurs to state
support measures, levelling the effects of state involvement on
commodity markets.

Note: at the year-end of 2022, the total amount of funds
allocated to support entrepreneurship in the Republic of Ka-
zakhstan was more than $3 billion.

Thus, by monitoring the performance of the Nation-
al Management Holding (the largest development institution
with the total share of consolidated assets of 12% of GDP), the
competition authority of the Republic of Kazakhstan identi-
fied numerous violations of the competition law.

In particular, the internal regulations of one of the



state support operators contained provisions that created un-
justified competitive advantages for borrowers who had pre-
viously gained access to financial instruments. This category
of borrowers was not required to undergo bank due diligence
procedures to obtain additional funding.

At the same time, within the framework of the State Indus-
trial and Innovative Development Program for 2015-2019, de-
spite the existence of approved, parity funding schemes (50% -
budget loan, 50% - other sources), some projects were funded
entirely from the budget, while others in unequal proportions,
or 100 percent - by dear money attracted from other sources.
These actions affected the final interest rate of borrowers, cre-
ating unequal conditions of support access for final recipients.

In addition, state support agents favored certain entities
by processing their applications for government support in
prioritized and expedited manner. For example, instead of
the approved 70 calendar days, some projects were approved
within 3-4 days from the moment of receipt, while for other
projects the terms of consideration were violated and exceed-
ed more than 300 days.
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Another export operator created unequal conditions when
establishing counter obligations for recipients of government
support.

Based on the screening results, the National Management
Holding was obliged to eliminate the identified violations.

Having agreed with the competition authority arguments,
the development institute revised the current projects and in-
ternal regulations of the agents, which resulted in discarding
the norms promoting the creation of unjustified competitive
advantages for certain business entities.

In closing, interventions made by the CCA have compre-
hensively identified and addressed problems with competi-
tion. These interventions are to prevent any further adverse
effects which may arise from anti-competitive mergers.
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| Competition advocacy: Montenegro

Enis Huremovic

Acting Deputy Director
Agency for Protection of
Competition of Montenegro

The best possible implementation of competition policies
is vitally important for national economic growth and im-
proving the productivity of market actors, as well as the qual-
ity of their products, which eventually result in a more sat-
isfied consumer. However, given that competition is a rather
complex field, which so far has not been properly communi-
cated with the broader public, means that the people know
very little about it.

In addition, the level of awareness of competition in rela-
tion to the market and the economy as a whole needs to be
better communicated to ensure that all relevant procedures
are carried out and lawfully. Several recent cases suggest that
market actors sometimes lack the information needed to op-
erate accordingly in the market race, which invariably leads to
legal and financial issues.

Furthermore, it should be noted that bringing the cur-
rent state of competition in Montenegro up to contemporary
European standards is also salient to Montenegro’s European
Union accession negotiations. Becoming a full-fledged mem-
ber state of the Union remains the country’s key foreign policy
priority and, among other things, also features in our nation-
al constitution.

With all this in mind, the Montenegro Agency for Pro-
tection of Competition has recently stepped up its efforts to
advocate competition in order to improve its current overall
state on a national level in Montenegro.

Over the last year, these first steps have noticeably grabbed
the attention of the media. And by keeping in line with the
newly adopted Communication Strategy, transparency has
positively spiked public interest. The Agency’s top manage-
ment team members, along with other representatives have
established a mutual understanding with our most trusted
local media outlets and have recently begun informal talks
with journalists from the media. In attempts to keep the pub-
lic well informed, open discussions have been held and addi-
tional information shared.

Additionally, the Agency has started posting relevant in-
formation about its operations on its recently opened official

social media accounts. This represents another step towards

better communication of competition-related data and ex-

pand its reach to wider audiences.

In cooperation with our numerous international and local
partners, the Agency has also organised several educational
events on competition policies for all relevant parties:

o Since the Agency does not have the legal competence to
autonomously implement the sanctioning of policies, the
involvement of the judiciary branch of power facilitated.
Thus, judges and prosecutors also need to be properly in-
formed when it comes to competition issues and must have
a solid understanding of the intricacies of this particular
area of expertise. Hence, the first in a planned series of
training sessions on competition issues for the benefit of
judges and prosecutors was organized in early November
2023, jointly run by the Agency and the National Judicial
Training Center.

o With the assistance of foreign expertise, a number of train-
ing sessions on the specifics of competition have been or-
ganized over the past few months, selecting the most suit-
able employees from the Agency, as well as the Ministry of
Economic Development and the Ministry of Finance.

o Lectures have been held at the University of Montenegro,
where many of the country’s future competition talent are
nearing graduation. Starting next March, several students
from the Faculty of Economics and the Faculty of Law in
Podgorica are expected to become interns at our competi-
tion protection agency, with a view to full-time employ-
ment at the Agency.

It is also worth noting that the governmental Working
Group for Chapter 8 (Competition) — a part of the national
EU accession negotiating structure — was reconstituted earlier
this year. The Working Group, headed by the President of the
Council of the Agency for Protection of Competition, holds
regular sessions where its members, i.e., representatives of
competent state authorities, discuss topics affecting the nego-
tiating process, further promoting inter-sectoral cooperation
on these issues.

We remain aware that a lot of work still needs to be done
on competition advocacy until it reaches a genuinely satisfac-
tory level. Nonetheless, we also believe that this brief overview
does demonstrate our willingness and sincere devotion to im-
proving the general situation.

The way in which the open market operates necessitates



an intensified international cooperation as well. A develop-
ing economy like ours, can hardly succeed in forging a stable
and fully functional system without the assistance of its for-
eign partners. We are therefore grateful for the high-qual-
ity cooperation that we have established with the Regional
Centre for Competition (RCC), which provides us with valu-
able opportunities to exchange knowledge and experiences
with other nations and their institutions on all relevant issues
- including competition advocacy.

In hopes that this cooperation will continue to grow in the
forthcoming years, I cordially salute you!
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Competition advocacy in the legislative

procedure to ensure competitive market in
the Republic of Serbia’

Gordana Lukié

Commission for Protection of
Competition of the Republic of Serbia

Jezdimir Potpara

Commission for Protection of
Competition of the Republic of Serbia

Serbian Competition Authority advocacy activities

The Commission for Protection of Competition (hereinaf-
ter: CPC or Commission) is an independent and autonomous
organisation, which performs public competencies in accord-
ance with the Law on Protection of Competition (hereinafter:
Law).2 The CPC applies competition rules, pertaining to anti-
trust and concentrations, in all sectors of the economy, and to
all undertakings whose acts and/or practices affect or could
affect competition on the territory of the Republic of Serbia.
Beside these core competencies of the CPC to decide on the
rights and obligations of undertakings and impose administ-
rative measures upon them in proceedings for establishing
competition infringements and assessing concentrations, the
CPC has other significant competencies which enable it to ful-
fil its mandate in full force.

Thus, the Commission undertakes activities to raise
awareness on the necessity of protection of competition (Ar-
ticle 21, par 1, item 11) among the business community, the
authorities competent for drafting regulations, sector regula-
tors, academia, and the public in general. The Commission
undertakes different advocacy activities to raise awareness
about the importance and content of competition rules, as
well as to disseminate knowledge in this field, such as: issuing
opinions on draft regulations as well as on current regulations
that have an impact on market competition; issuing opinions
on the application of competition rules; issuing reports on
sector inquires/market studies containing proposals/recom-

mendations for possible measures which could improve the
competition in the market, and if the CPC identifies regula-
tory problem, it may propose new law and/or regulations or
amendments to the existing one, as a solution for improving
competition conditions and process®; organizing and partici-
pation in conferences, round tables, seminars/webinars etc;
publishing all relevant data and decisions on the CPC’s web-
site; issuing press releases and announcements in electronic
and print media etc.

Advocacy in the legislative procedure

The CPC is well-equipped to issue opinions on drafts and
on existing laws and regulations which affect competition on
the Serbian market (Article 21, par. 1, item 7).* Since those
opinions are non-binding for the competent authorities they
are addressed to, in practice, level of their “success” and the
willingness of the authority in question to take the opinion
into account, depends on the pre-existing level of cooperation
of the CPC with the authority they are addressed to and their
understanding of the matter and competition rules in general.

The CPC advocates for more pro-competitive laws and
regulations using different advocacy tools, such as: protocols
on cooperation with sector regulators which represents both
parties’ mutual interest in furthering legally mandated coope-
ration; organising and participating in seminars and round
tables for the Serbian civil servants engaged in drafting laws
and regulations in order to increase capacities of public insti-

1 The views expressed herein are those of the authors and not the institution.
Law on Protection of Competition (“Official Gazette of the RS”, 51/09, 95/13), http://www.kzk.gov.rs/kzk/wp-content/uploads/2011/07/Law-on-

Protection-of-Competition2.pdf.

3 Thelatest examples are sectoral analyses of the state of competition on the market of digital platforms for mediation in the sale and delivery of mainly
restaurant takeaway food and other products, as well as well as one of the state of competition on the market of other postal services.

See: https://kzk.gov.rs/en/category/sektorske-analize

4 The CPC can issue opinions on draft/existing general legal acts of the territorial autonomy authority and local self-government bodies, but this article
doesn’t deal with that issue. Furthermore, the CPC can issue another type of opinion: opinion on the application of competition rules when there is
a need to clarify the application of certain competition rules but this article doesn’t deal with that issue either.



tutions regarding competition rules; issuing opinions on the
application of competition rules in certain sector of the eco-
nomy, usually on the request of competent authority, etc. It is
important to mention that the Commission and the Republic
Secretariat for Public Policies® developed the Competition as-
sessment checklist, on the basis of the OECD Recommenda-
tion on Competition Assessment and Best practises, designed
as a tool to help determine whether a certain proposal/draft
law or regulation can distort competition in the market. If,
by adhering to the checklist, such impact on competition is
established, the proposal/draft law or regulation should be
submitted to the Commission for their opinion. The checklist
represents an annex to the Public Policy and Regulatory Im-
pact Assessment Handbook starting from January 2021.

As a conclusion, it can be said that the CPC undertakes
many activities especially to raise the ability of the institu-
tions which are official proposers of laws and regulations to
identify, in a timely manner, all laws and regulations which
should be submitted to the CPC for an opinion. There is no
need to emphasise that these activities include raising the le-
vel of knowledge about (at least) the basic rules and principles
of competition protection, as well as making the CPC more
visible and recognisable as an institution to which it’s neces-
sary to submit a request for an opinion.

In the CPC’s experience, its opinions are usually taken
into account somewhat, but this practice could be improved,
which requires additional advocacy efforts of the CPC aimed
at drafting and the adoption of procompetitive or, at least,
competition neutral laws and regulations.

Opinion on Draft Law on Electronic Communications

A good example of the advocacy activities of the CPC
when it comes to legislative changes are explained in short.

The Commission issued its opinion on the Draft Law on
Electronic Communications, on the request by ministry com-
petent for the area of Telecommunications.c The Commission
strove to present its remarks and proposals concisely, to justi-
fy its position by indicating the rule with which it is necessary
to comply, i.e., why the change / intervention is necessary, as
well as to indicate how the provision should look.

The following opinion is one of a number of opinions that
were levelled:

The draft provision which regulates the criteria for de-
termining operators with significant market power, was con-
ceived as follows:

»,Common significant market power is shared by two or
more economic entities, which may be mutually legally and
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economically independent, but which, from an economic point
of view, have a common interest, that is, which have adopted
a common policy of coordinated anti-competitive behaviour
on the market. The existence of an agreement between eco-
nomic entities or other legal, structural or economic ties is
not necessary for the determination of joint significant market
power, but it can be based on other forms of connection, i.e.
on tacit coordinated joint action and depends on the eco-
nomic assessment, and especially on the assessment of the
market structure.”

The Commission indicates that joint significant market
power can be viewed in the context of the institution of col-
lective dominance known in the competition law and which
is similarly defined. The content of the draft provision is not
acceptable from the aspect of competition protection rules.
Namely, as the existence of a dominant position is not contra-
ry to the Law, neither is the existence of collective dominance.
If two or more market participants possess a collective domi-
nant position, this does not necessarily mean that it exists be-
cause the market participants have adopted a policy of con-
certed anti-competitive behaviour and tacit concerted action,
specifically for the reason that such actions may constitute
competition infringement under the conditions prescribed
by the Law. Therefore, the wording used to define common
market power automatically indicates the possible existence
of actions and/or acts contrary to the Law on Protection of
Competition, for which reason they are not adequate for the
Draft Law in question.

Therefore, the Commission proposed adequate provision:

“Common significant market power may be observed with
two or more economic entities that are legally independent
but connected by economic relations, have a common busi-
ness interest, that is, act jointly or act as a single participant
on a relevant market. Common significant market power,
in addition to specified or implicit agreements, concerted
practices or other legal, structural, or economic relations,
may be based on other types of association and depends on
economic assessment, especially the assessment of relevant
market structure.”

It was also proposed to add a paragraph specifying that
the abovementioned shall be applied accordingly when sig-
nificant market power can also be determined on a closely
related market, if the connections between these markets are
such that the power from one market can be transferred to a
closely related market in a way that strengthens the market
power of the economic entity.

Additional reason for proposed amendment was the ob-

5 Republic Secretariat for Public Policies is a distinct organisation under the Law on Ministries, which performs professional tasks related to the creation
and management of public policies, implementation of regulatory reform and analysis of the effects of public policy documents and regulations

prepared by ministries and distinct organizations.

6  See Opinion to the Draft Law on Electronic Communications (2023), https://kzk.gov.rs/kzk/wp-content/uploads/2023/05/Misljenje-na-Nacrt-

zakona-o-elektronskim-komunikacijama-o0d-03.02.2023.-eng.pdf.



ligation of the sector regulator” to cooperate with the Com-
mission in connection with conducting market analysis®
which implies necessity to apply the same principles in that
process. Namely, the Draft law stipulates that: “In the process
of market analysis, the Regulator cooperates with the author-
ity responsible for the protection of competition and prior to
conducting public consultations”.

At the proposal of the Commission, this provision was
also amended® to state that it is necessary for cooperation to
take place before public consultation. This amendment was
the result of previous extensive cooperation practice between
the CPC and the sector regulator.

Pertaining to the draft provision that regulates joint in-
vestments in very high-capacity networks, the Commission
proposed an amendment indicating that such joint invest-
ment may be subject to evaluation in accordance with the
competition protection rules. This may include the obligation
to notify the concentration, as well as compliance with the
provisions of the Law which regulate the restrictive agree-
ments and their exemption from prohibition. Although the
obligation to comply with the Law on competition protection
is implied, it is always useful to point out this obligation in the
sectoral law as well.

The Draft was amended in accordance with the given
opinion, but some other proposals of the Commission were
not accepted.
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Concluding remarks

In carrying out its mandate of protecting competition on
the Serbian market, CPC has at its disposal many investiga-
tive powers and a wide range of tools. Cooperation with state
authorities, territorial autonomy and local self-government
bodies and with sectoral regulators, is necessary for successful
advocacy in connection with legislative procedure, especially
to reduce role of state and remove barriers for businesses as
much as possible, as well as to ensure competitive market and
implementation of the competition protection rules.

7 RATEL The Regulatory Agency for Electronic Communications and Postal Services was established by the Law on Electronic Communications in
2010, which defines the agency as ,,an autonomous regulatory organisation with the status of a legal entity, which exercises public competencies with
the aim of effective implementation of the policy for electronic communications,...".

8 Inrecent years, the Commission issued: Opinion on the Draft Report on the Analysis of the Wholesale Market of Central Access Provided at a Fixed
Location for Mass Market Products (2022); The Draft report on the analysis of the wholesale market for local access to network elements provided at
a fixed location (2022); the Draft Report on the Analysis of the Wholesale Market for Call Termination on the Public Telephone Network Provided
at a Fixed Location, and the Draft Report on the Analysis of the Wholesale Market for Call Termination on the Mobile Network (2021) https://kzk.

gov.rs/en/

9  The draft provision before amendment: ,,In the process of market analysis, the Regulator cooperates with the authority responsible for the protection

of competition®.
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| The Labor Market Case in Turkey

Gozde Karabel Mavi
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Recent studies indicate that while the market shares and
profitability of undertakings have increased, employees have
not benefited from this upturn. Different views have emerged
from around the world as to whether the market power of
employers has made any difference to employees’ salaries
one way or the other, while working conditions remain be-
low competitive levels. Competition violations in the labour
market, which are scrutinized by many competition authori-
ties, are also on the Turkish Competition Authority agenda.
Accordingly, the Competition Board investigated 48 under-
takings following allegations that they had entered into no-
poaching agreements in the labour market. As a result, deci-
sions had to be made.

The investigation was based on evidence from a separate
case about online food order-delivery services. Evidently, un-
dertakings were in collusion with each other to limit the pos-
sibilities of their own personnel. The gentleman’s agreement
between them meant that they would not poach or transfer
each other’s staff, and that they would share so-called black-
lists or anything off-limits with each other. The process of the
initial investigation expanded to 48 different undertakings
after more and more evidence came to light.

The 48 undertakings involved in the investigation operate
in various sectors such as e-commerce, telecommunications,
software development, apparel/textiles, food and beverages,
and logistics. However, since the subject of the investigation
is the manipulation of the labour market, the investigations
compare/analyse rivalries in the labour market and make de-
cisions accordingly. In light of these investigations, reports
suggest the need to focus on the workers in general, as well
as individual employees, all of whom are supposed to be pro-
tected by the anti-competitive agreement.

The investigation initiated in 2021 was concluded in 2023
and the final decision imposed administrative fines on 16 un-
dertakings on the grounds that they had violated Article 4 of
the Law No. 4054 on the Protection of Competition by con-
cluding no-poaching agreements between employers, while
no violation was found for other undertakings. Prior to the
final decisions, note that 11 of the undertakings ended with
settlements.

The final decision of the investigation was solely based on
no-poaching agreements.

In this regard, firstly, legislation other than competition
law restricting employee mobility in Turkish law is duly in-
spected. In particular, the non-compete clauses included in
the agreements between the employer and the employee are
examined, their conditions are noted and their differences
from the no-poaching agreements are addressed. By doing
this, anything opaque between employer and employee ends
up transparent.

Subsequently, the literature on no-poaching agreements
has been examined, too. The effects that may arise in both the
labour market and the downstream market by restricting the
mobility of employees are vital to undertakings. Competition
recognises that the cost of labour constitutes significant over-
heads for businesses, but this does not supersede employees’
rights.

At the same time, the perspective on no-poaching agree-
ments in the decisions made by other competition authorities
versus how it is practiced in Turkey are also discussed.

In the light of the explanations provided in line with the
literature and enforcement, state that no-poaching agree-
ments require the undertakings to refrain from competing
for workers because of the adverse effects. It also implies that
salaries can drop, that the incentive to invest in people lessens,
thus by definition, no-poaching agreements violate the objec-
tive of Competition.

Similarly, considering that these agreements involve
the sharing of workers” input, they may reduce the amount
of potential job opportunities for employees, and indirectly
affect their salaries. It is said that these agreements do not
differ from customer and market sharing agreements. Cus-
tomer/market sharing falls within the definition of a cartel,
and that there is no difference between cartels in the output
market and cartels in the input market. This is because cartels
in general like to monopolise power, while Competition Law
seeks to counter such monopolies.

Therefore, depending on the severity of the infringements,
no-poaching agreements constitute a cartel. In particular
those that are in symmetry with anti-competitive behaviour
and agreements who share markets, customers, products, and
workers. All these factors contribute to the definition of a car-
tel.

The decision has also taken into consideration the dif-
ferent forms of no-poaching agreements and have observed
that they may appear in various forms. Apparently, there are



agreements that either agree or disagree on which potential
candidates or employees should or should not be hired re-
gardless of their employment history or whether they are or
are not in employment.

Similarly, agreements may exist that stipulate that neither
party shall hire each other’s former employees for a certain
period of time, or agreements that do not include such a time
limit, or that include certain groups of employees, or that may
cover all employees of the undertakings. Once more, the prac-
tice of manipulating hiring in these circumstances is tanta-
mount to violating the no-poaching agreement.

Another important piece of evidence gathered during
the investigation is reveals that 27 of the undertakings were
found to have violated Law No. 4054 but were not involved in
a single agreement. According to the documents, each of the
undertakings had agreed not to hire each other’s employees
through bilateral agreements.

Another issue that they factored into the decision was
whether the assessment of no-poaching agreements would
differ where there are legitimate vertical relationships be-
tween undertakings in the hiring market. Indeed, it was ob-
served that some of the undertakings subject to the investiga-
tion had had various vertical relationships in their main fields
of operation. At this point, the doctrine of ancillary restraint
is considered. In this framework, the practices of the Turkish
Competition Board and other competition authorities are dis-
cussed. Taking into account the definition' and conditions 2 of
ancillary restraint under Turkish competition law, the condi-
tions required for the acceptance of no-poaching agreements
as ancillary restraints are set out in specific to these agree-
ments. The first condition is that the agreement restricting the
transfer of employees between undertakings must be in writ-
ten form. Where a written agreement not to solicit employees
is identified, the main agreement to which this agreement re-
lates and which is within the scope of a legitimate collabora-
tion, business transaction etc. should be identified. It is pos-
sible for the undertakings to include the no-poaching clause
in the main agreement or to enter into a separate agreement
regarding the employees. However, in the latter case, the le-
gitimate relationship between the contracting parties should
be clearly set out.

Another condition of the ancillary restraint in terms of no-
poaching agreements is important for the assessment of the

“necessity”. Accordingly, the non-solicitation clause should
not be settled to cover all employees of the undertakings and
should include employees to the extent necessary for the main
agreement. In other words, the employees whose mobility is
restricted must be reasonably identifiable. Additionally, the
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no-poaching agreement should be examined in terms of its
duration and this duration should not exceed the duration of
the main agreement, taking into account the circumstances
of the case.

Finally, with respect to ancillary restraints, the decision
states that undertakings should consider whether the main
agreement is enforceable in the absence of the restriction.

The decision is a pioneer in Turkish competition law en-
forcement as its subject matter consists solely of no-poaching
agreements in the labour market. As well, there are other deci-
sions * of the Competition Board regarding the labour market.
It should also be noted that the Authority is currently con-
ducting labour market investigations against undertakings
operating in sectors such as software development, education,
construction, and pharmaceuticals.

1 Itisdefined as restraints that are not the substance of an agreement but are necessary for the achievement of the objectives sought to be achieved by

the agreement and are directly related to these objectives.
2 “direct relation” and “necessity”
3 e.g. Board Decision dated 24.02.2022 and numbered 22-10/152-62.
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Reforms introduced

A number of crucial institutional reforms have been in-

troduced to further modernise and enhance Uzbekistan’s eco-

nomic and competition policies:

1.
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After a comparative study of international best practices,
Uzbekistan has since implemented a “Yellow Pages Rule”
to decrease the extent of the state’s presence in the econ-
omy. Under the Rule, it is prohibited to establish a state-
owned enterprise (SOE) if at least 5 private-sector entities
are already established and operating within the relevant
industry. Uzbekistan reached this benchmark after a ro-
bust monitoring of its markets found that the presence of 5
entities signalled sufficient non-concentration,’

The competition authority has been made directly ac-
countable to the President and Senate to ensure inde-
pendent decision making and avoid potential conflicts of
interest,?

State enterprises and public bodies must now comply with
competition compliance tools to ensure an early preven-
tion of competition law violations. These tools include a set
of good governance principles (e.g., ethics codes, corporate
governance rules, oversight mechanisms), whose adoption
is mandatory for state-owned entities (SOEs) and public
authorities and voluntary for all other private entities. In
addition to these good governance reforms set out in the
competition compliance tools, each company required to
implement them must designate an internal officer to re-
port to the Uzbekistan government annually, in order to
increase transparency and accountability. Coupled with

increased fines for non-compliance, these tools have prov-
en to be an effective and robust preventative mechanism
to prevent anti-competitive behaviour before it happens,’
SOEs may no longer participate in public procurement
procedures, to eliminate conflicts of interest in public pro-
curement and to enhance transparency. Beneficiary dis-
closure obligations have also been set,

Ex-ante Regulatory Impact Assessments (RIA) and Com-
petition Impact Assessments have been made mandatory
for all draft legal acts before their establishment in order to
significantly reduce the regulatory burden on businesses,*
Uzbekistan has committed to revising and cancelling state
aid provisions that have the potential to distort compe-
tition, in order to ensure a level playing field for compa-
nies. For instance, Uzbekistan is gradually eliminating
individual privileges and tax benefits, preferences, and
exclusive rights. Uzbekistan has already eliminated tax
and customs benefits across 24 sectors, individual ben-
efits across 4 sectors, and exclusive rights across 13 sec-
tors (e.g., supply of liquefied gas to the general public and
social facilities, medical examination of drivers and driver
candidates, services for compulsory state insurance of tax
officials, etc.).s

114 different types of licenses and permits that businesses
to apply for have been withdrawn. And for 33 of which,
notification procedures have been drawn up.

. The President of the Republic of Uzbekistan has approved

the Competition Development Strategy for 2020-2024. A
key objective of the Strategy is to foster economic develop-
mentandinnovation,toincreasetheinflowofinvestments,
to create jobs, and to increase the welfare of consumers
by ensuring a “level playing field” for all market players.
As part of the Strategy Uzbekistan will, among other ac-
tions, create a system of “smart” antitrust regulations
based on internationally accepted good regulatory prac-

Article 24 of the new Law “On competition” Ne LRU 850 of July 3, 2023 https://lex.uz/uz/docs/-6518381

Article 7 of the new Law “On competition” Ne LRU 850 of July 3, 2023. https://lex.uz/uz/docs/-6518381

Article 9 of the new Law “On competition” Ne LRU 850 of July 3, 2023 https://lex.uz/uz/docs/-6518381

Article 8 of the new Law “On competition” Ne LRU 850 of July 3, 2023 https://lex.uz/uz/docs/-6518381

Decree of the President of the Republic of Uzbekistan Ne DP-101 of April 8, 2022 https://lex.uz/docs/6359076 and Article 8 of the new Law “On

competition” Ne LRU 850 of July 3, 2023 https://lex.uz/uz/docs/-6518381

Decree of the President of the Republic of Uzbekistan Ne DP-6019 of July 06, 2020 https://lex.uz/docs/5693554




tices that streamline the regulatory process, decrease the
administrative burden on regulated entities, leverage the
many potential efficiencies in the digitalisation of the
regulatory process, and implement the latest behavioural
economics tools in regulatory design. Additionally, Uz-
bekistan will transition to a preventive-based system of
competition protection; develop effective tools to regulate
digital markets; implement new market analysis tools; and
decrease the level of state price regulation.

9. A new Law on Competition was adopted in July 2023 and

10.

11.

12.
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entered into force in October 2023. It implements new
policy tools to prevent anticompetitive behaviour and
actions, including the abuse of dominant positions and
cartel agreements and the effective control over state aid
and state presence in the economy. In addition to the in-
troduction of more robust penalties to dissuade anticom-
petitive behaviour, this law leverages many of the “smart”
regulatory principles mentioned in the preceding para-
graph, such as provisions that ease the regulatory burden
on small- and medium-sized enterprises (SMEs). The Law
also sets out a framework for the regulation of digital mar-
kets, the first of its kind in the region.”

Uzbekistan has committed to further facilitating fair mar-
ket competition and creating an enabling environment
for the private sector, in order to ensure “a level playing
field” and reduce the extent of the state’s presence in the
economy. To that end, Uzbekistan has committed to abol-
ishing 17 types of state monopolies by 2030 in a number
of sectors, including energy, oil and gas, water manage-
ment, road construction, railways, and airport services.
The supply of these services will be transferred to the pri-
vate sector, and in doing so, the number of SOEs will be
reduced six-fold.

Uzbekistan has commenced its transformation of the pub-
lic administration of its infrastructure sectors. By 2025,
Uzbekistan will establish have established independent
economic regulators across a number of sectors, includ-
ing energy, railways, civil aviation and airport services,
telecoms, road construction and water management.
The first regulator, in the energy sector, has already been
established this year.®

Uzbekistan has committed to ensuring the compliance of
its State Trading Enterprises’ (STEs) activities with WTO
rules. As part of its ongoing work to ensure the WTO com-

13.
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pliance of its STE activities, a high-level Council will com-
prehensively review the exclusive rights granted to STEs
and develop measures to align the operations of STEs with
the WTO rules.

Since 2019, 18 types of previously regulated prices have
been liberalised. Among others, prices for socially sig-
nificant goods such as wheat, bread, cotton and cotton
oil, fertilizers, ethylene, fuel, and have been liberalised.*
Starting October 1, 2023, Uzbekistan began eliminating
the subsidisation of a number of regulated prices, includ-
ing natural gas and electricity production, transmission,
distribution, retail tariffs and thermal energy production
tariffs, electricity, and tariffs in railway transport.

Results to date

Competition has markedly improved across 17 previously

highly concentrated industries, and control by state control

monopolies has been eliminated. These results to date include,

inter alia:

1.

SOEs’ domination in the cotton, wheat, and cement pro-
duction industries has been stopped. Since 2019, Uzbeki-
stan has espoused competition more and more in the civil
aviation sector thanks to the implementation of an “Open
sky” regime (i.e., the fifth freedom of the air) for 9 of the
largest destinations in Uzbekistan. Uzbekistan has also
significantly reduced the monopolistic position of its SOE,
Uzbekistan Airways, in international flights;

Uzbekistan has completed an unbundling in the energy,
civil aviation and airport services sectors. It has com-
menced its unbundling in the railways sector, which will
gradually be privatised;

The number of SOEs has dropped by 30% (from 3,000
SOEs to 2,100);

Entry barriers to the private sector have been abolished
across 13 sectors, where previously exclusive rights were
granted to certain undertakings; and

The number of SMEs has increased by 25%.

new Law “On competition” Ne LRU 850 of July 3, 2023 https://lex.uz/uz/docs/-6518381

Decree of the President of the Republic of Uzbekistan Ne DP-101 of April 8, 2022 https://lex.uz/docs/6359076
Goal 56 of annex 1 of Decree of the President of the Republic of Uzbekistan Ne DP-158 of May 16, 2023 https://lex.uz/docs/-6467143

Decree of the President of the Republic of Uzbekistan Ne DP-329 of October 10,2023 https://lex.uz/docs/6631604 and Resolution of the Cabinet of
Ministers Ne RCM-475 of September 15, 2023 https://lex.uz/docs/-6609144
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the City Council of Barcelona

Fernando Cachafeiro

Associate Professor of Commercial Law
University of A Coruna

It is a general principle of Competition Law that the pro-
hibitions of collusive conduct and abuse of dominant position
only apply to undertakings, meaning any person or entity
exercising an economic activity in the market. Consequently,
restrictions of competition caused by public and how they are
carried out fall outside the scope of Competition Law, even
though such authorities often impede the smooth running of
the market. The reason for this is clear: public authorities have
the right to intervene in the economy to carry out their public
policies, even if this may affect the day-to-day operations of
competition.

However, the authorities’ power to intervene in the eco-
nomy, although legitimate, cannot be absolute, which is why,
under the umbrella of what is known as «better regulation»,
public regulations are required to respect, among others,
the principles of necessity and proportionality. For one, the
principle of necessity requires the existence of an «overriding
reason relating to the public interest» to be protected by com-
petition-distorting public action. Then again, the principle of
proportionality implies that there are no other alternatives to
lessen interventions on market-distortions.

In Spain, the competition authority has several mecha-
nisms at its disposal to try to ensure that public intervention
in the economy is in line with the principles of better regu-
lation. Most of these mechanisms are of a preventive nature
and aim to anticipate the existence of bad regulation. This is
the case with the power to conduct «market studies» or «sec-
toral reports» that identify existing competition problems in
a market and offer guidelines for problem-solving. Similarly,
the competition authority writes «reports on draft regula-
tions» which sets out the consequences for legislative initia-
tives around competition in the market, in particular those
whose outcomes that digress from the issue and had not been
foreseen by the authority.

But the Spanish competition authority can take a step fur-

ther and try to repair the excesses of a public regulation that
has already been approved. Indeed, the competition authority
is legitimised to require the courts to put an end to restric-
tions to competition generated by existing public regulations.
This power known as «regulation challenge», is limited to
public regulations of lower rank than the law and extends to
administrative acts. When the rule restricting competition
has the status of a law, the only way forward is to file an appeal
of unconstitutionality to the Constitutional Court.

Over the last decade, the competition authority has chal-
lenged the courts as such. The most notable examples are re-
lated to public transport and tourist accommodation.

Continuing this policy of ensuring better regulation, in
July 2023 the Spanish competition authority went to court to
challenge a tax that had been imposed by the Barcelona City
Council on the delivery of goods that had been purchased on-
line. The municipal tax was found to be disproportionate thus
violating competition.

According to the city council, the tax levied was two-fold:
first, it was intended to reduce traffic congestion and pollu-
tion generated by vehicles delivering goods purchased online;
second, the local tax was also intended to promote local com-
merce, which unlike online commerce is said to be better for
the community in terms of jobs and reducing other traffic-
related issues.

With regards to the second objective/reason, the tax
comes with provisions: (i) it does not apply to home deliveries
of goods purchased from local shops; (ii) it does not apply to
online sales delivered directly by the trader, without recourse
to a «postal operator» (i.e. postal service providers); and (iii)
the tax also excludes online sales delivered by small postal op-
erators (annual turnover of less than €1 million in the city of
Barcelona). As drafted, the municipal tax seems to apply only
to the delivery services of sales by large online sellers, widely
known as «Amazon tax».

The Spanish competition authority deems that the city tax
creates a distortion of competition as it is applied unequally
depending on the circumstances of the purchase and delivery
service. Of particular concern is the exemption of smaller-
sized delivery services. The competition authority considers
that «this exemption distorts competition and is not justified



as there is no evidence that operators with a lower turnover
use the public domain less than operators with a higher turn-
Oover».

Although the information available to the public about the
challenge is limited, the reasoning of provided by the com-
petition authority is irreproachable. From an urban planning
and environmental protection point of view, it does not seem
necessary or proportionate to separate one source of delivery
from another on the basis of, for example, the size of the deli-
very business, nor its turnover: all the delivery vehicles occu-
py in principle the same amount of space and pollute equally
the same.

The doubt may arise, however, in relation to the second ob-
jective of the tax, the promotion of local commerce, because if
it’s considered in the public interest, it could justify the need
for the regulation, especially if it is for the greater good.

The decision to challenge the city tax has not been with-
out controversy insofar as some have criticised the competi-
tion authority for siding with the large online sellers at a time
when competition authorities around the world are trying to
introduce measures to curb the excessive market power that
digital platforms such as Amazon have acquired in the digital
economy. However, the Spanish competition authority’s deci-
sion to challenge the local tax should not be seen as a protec-
tive measure for large online platforms, but rather as an effort
to ensure efficient regulation of markets that prevents the in-
troduction of unnecessary or disproportionate measures. In
this regard, it should be recalled that on the same dates on
which the challenge was filed, the Spanish authority fined Ap-
ple and Amazon 194 million euros for restricting competition
on Amazon’s website in Spain.
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We will have to wait for the court’s decision to see whether
the municipal tax complies with the requirements of the bet-
ter regulation. However, a ruling by the Audiencia Nacional
in July 2023 has introduced a new element into this contro-
versy. In an unrelated dispute, the court has ruled that Ama-
zon does not have the status of a postal operator because it
only performs preparatory activities but does not provide the
postal service itself. This decision has implications for Barce-
lona’s local tax insofar as delivery services provided by those
who do not have the status of postal operator are excluded.
The municipal regulation was intended for direct deliveries by
small businesses, but this exception now includes Amazon as
it does not have the status of postal operator. It remains to be
seen what impact this decision will have on the Internet sales
giant, as although it excludes it from paying the tax directly, it
will have to pay it indirectly to the extent that it contracts the
delivery of goods to postal operators subject to the municipal
tax.
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Market studies have always featured heavily in the com-
petition advocacy toolkit landscape ever since that very con-
cept was invented. These kinds of reports, aimed at assessing
why a market may not be functioning properly, are inherent
to any such effort; even more so, in ever-changing economic
contexts and paradigms. No wonder why many national com-
petition authorities, hereinafter NCA, have favoured this way
forward.

It stands to reason however that market studies are dif-
ficult, time-consuming, sustained and costly exercises but
meanwhile aspire to facilitate a sophisticated economic analy-
sis. The question then presents itself, in the best interests of
advocacy: do market studies stand the cost-benefit analysis
test, in particular in the context of emerging NCA, where re-
sources may be scarce?

This short contribution will address the issue by outlining
first the positives, secondly by identifying some ways to alle-
viate particular challenges and hurdles and lastly, touching
upon how to improve their impact. This issue is often over-
looked - and is indeed a crucial one borne from personal ex-
perience from an NCA’s Advocacy Department, Government
and now consultancy. Spoiler: persuading, positioning, and
communicating count as much as sound, shiny economic
analysis.

Why bother?

Market studies are, above all, an in-depth, non-subjective
look at the competitive dynamics and functioning of a given
market. They are useful in several distinct ways: namely, they
reach places that enforcement and other advocacy instru-
ments do not. They are integral in scope, normally sector-
wide. They assess competitive interactions holistically in a
given market: potential market failures, existing applicable
regulation, horizontal and vertical market structure, potential
competition in form of innovative disruptions, entry barriers,

convergence trends, public intervention instruments, seller vs

buyers power, reaching where NCA action otherwise cannot.
So granted, market studies are useful. But, so useful as to

merit a place in the agenda and practice of a young or consoli-
dating NCA? Amidst the ebbs and flows of budgetary fights
and opportunity cost that these agencies typically live in,
three reasons stand out:

o Market studies are poised to impact economic policy.
Market reports normally conclude with non-binding
recommendations to regulators, policy makers or firms
themselves. Thus, the potential of studies to contribute to
sound, balanced economic outcomes and so position the
NCA in that context must not be underestimated, in par-
ticular as many of these NCA studies are being developed
in parallel to major structural reforms - liberalisation, ad-
aptation of regulation, even privatisation — being carried
out in the country. NCA, whilst retaining an independent
character, can prove a sound ally towards the pursuit of
better policy and so reinforce legitimacy and proactive-
ness. Studies contribute to raising NCA profile towards
outside decision-makers and interlocutors, whether pub-
lic or private.

o Market studies can contribute to organisation power-up.
Market studies can be seen as an investment in resources
within the NCA. They build synergies between depart-
ments within the house and foster knowledge acquisition
by staff as regards to analytical and sectoral skills, which
will be useful further down the road as regards to antitrust
and advocacy oversight. They can also direct NCA further
proactive exercise of antitrust powers, whether in the form
of market investigations as such or under the remaining
anti-competitive conduct figures.

o Market studies exhibit a distinct prospective element.
Studies come in particularly handy when addressing novel
issues in novel - or disrupted — markets. This theme has
been commonplace throughout NCA dealing with the
new competition issues that have stemmed from digital
markets of services and infrastructures, as explained in
OECD’s Using Market Studies to Tackle Emerging Com-
petition Issues, where examples of studies analysing struc-

tural, demand-side or stale regulation issues in different



digital markets such as online platform streaming, big
data or market studies are provided. Spain’s CNMC is
a fine example, having completed a report on digital ad-

vertising in 2021 or, very recently - November 2023 - an-
nounced to initiate a report on the competitive conditions

in the cloud computing services market, aligning with
UK'’s OFCOM recent referral to CMA.

A challenge to live up to
The above is not to deny that market studies are no walk

in the park they require strong analytical skills - economic in

particular — quality data, longer timelines, and resource-con-
suming work dynamics. How can a young NCA deal with all
of that as successfully as possible? Here come a few pointers.

o Visualise bottlenecks and manage accordingly. Whilst
substantive issues might be new - and this may not neces-
sarily be the case in light of sibling NCA shared acquis

-, both roadmaps and methodologies are clear by now.
OECD offer guidelines, well-grounded on common expe-
rience and practice, on how to handle all the successive
phases (up to nine are devised). Ultimately, it does help to
point out the stress points where the exercise can get out
of hand and how to deal with them. An evident example
is assessing your information processing and data capa-
bilities. How one approaches the information requests to
stakeholders should depend on that. There is no point is
in overloading stakeholders and eventually yourself with
information which does not only have a clear purpose but
is not realistic to manage, either.

o Focus on what you control. Many things can get compli-
cated along the course of a market study; however, NCA
can still retain control over many of them. This can be
done firstly by making sensible decisions. Well thought-
out prioritisation is crucial. Exercise discretion by limit-
ing number of studies: there are only so many chances so
choose your objectives wisely. Apply qualitative insight to
cost-benefit as well: what topic is best bang-for-the-buck
in terms of impact? Where is the regulatory-governmental
cycle? One properly executed study on the right topic is
more impactful than ten sloppy, un-synched exercises. It
also helps to anticipate the decision, so that stakeholders
will prepare in advance to better provide you with infor-
mation.

o Use economic analysis wisely. Economic analysis is the
cornerstone to any market study. Whilst sophistication
and depth are commonly desired, they are yet again sub-
ject to the NCA capabilities, whether in terms of budget or
in-house skill. In addition, some kinds of analysis can be
particularly tricky, or dependant on quality of data, such
as profitability analysis as regards to welfare surpluses
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or cross-subsidisation exercises, not uncommon in stud-
ies looking to liberalised public or concessional services.
Once again, gauge your capabilities and act accordingly.
Build from the wealth of methodological resources at
hand and prioritise sound insight from available data over
excessively complex exercises.

The advocacy of advocacy
Uncomfortable, yet true: decisionmakers do not always

concur with NCA recommendations from market studies.

How can NCA, then, improve impact of their studies? This

issue goes beyond study pertinence and quality. Publishing

areport and influencing decisions are quite different things.
In this day and age, NCA face contextual difficulties to get
their point across. Attention from governmental and legisla-
tive bodies is competingly demanded and sought for. There
are political and public interest angles that sometimes coun-
terbalance claims stemming from NCA. However, there is also
room to improve general understanding of sound economic
policy between key actors and informed public opinion. So
once again, it pays to have a clear action plan. Some hints:

o Give publication a high profile. A market study should
respond to a given strategic priority within NCA. Publica-
tion then should correspond to that importance. Devote
resources to present the study. Media engagement, high
rank involvement and a clear presentation of the conclu-
sions will bring the study alive, transforming analysis into
actionable messages.

o Engage in directly addressing decisionmakers. Publica-
tion however is not enough. The policy and decision-ma-
king ecosystem are varied and rich. It is convenient to en-
tice the interest of those like-minded departments within
government, legislative commissions or even the broader
political landscape. Persuading and influencing normally
go hand in hand with being present in and part of the de-
bate. NCA exhibit a high degree of legitimacy, which can
be harnessed to be present where it matters.

o Disseminate, amplify, liaise. Legitimacy and credibility
are not complete without outreach. There is a role to be
played by third parties in terms of spreading the word.
Aligned stakeholders — normally those interested in com-
petition working better in the markets dealt with by the
study - can amplify the study’s theses and recommenda-
tions. They can pick up where the NCA left it. Likewise,
discussions can and should be promoted in expert fora.
Academic institutions and independent think-tanks are
also eager to be involved.



In sum

There is no reason for young NCA to not know and love
market studies; nor is there a binary conundrum, in yes/no
terms. The issue is rather one of carefully appraising capabili-
ties, harnessing the knowledge available in terms of roadmaps
and methodologies and matching the quality of analysis with
additional communicative efforts. Provided all such condi-
tions are met, market studies will prove a valuable competi-
tion advocacy asset — both for established and consolidated
NCA.
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Two peculiarities of competition advocacy

in Italy: the Annual Law on Competition

and the monitoring of advocacy efforts

Renato Ferrandi

Director of EU and International Affairs
Italian Competition Authority

The advocacy powers of the Italian Competition Authority
Competition advocacy refers to those activities conduct-

ed by the competition authority related to the promotion of

a competitive environment for economic activities by means

of non-enforcement mechanisms, mainly through relation-

ship with other governmental agencies and increasing pub-
lic awareness of competition benefits (ICN — Advocacy and

Competition Policy, 2002).

The Italian Competition Authority (hereinafter atsoe the
AGCM) can rely on a wide range of advocacy powers, which
allow it to cooperate with Italian policy makers with a view to
contributing to a more competitive and dynamic playing field
in the country. Such powers include:

« Non-binding opinions for Parliament, for the government
or local administrations, vis-a-vis legislative or for admin-
istrative acts or draft legislative and administrative acts
that distort competition or the functioning of the market
and are not justified by public goals of general interest
(pursuant to Art. 21 and Art. 22 of the Italian Competi-
tion Code, Law no. 287/90). The AGCM, which can act ex-
officio or upon request, may indicate critical competition
issues and suggest measures to address them;

o Legal challenges before the Administrative Tribunal of
administrative acts adopted by central and local admin-
istrations that breach competition rules (pursuant to art.
21-bis of Law no. 287/90, introduced in 2011). Such admin-
istrative acts include invitation to bid and public bidding,
ministerial decrees, decree by public managers or denial
of authorisation and concession;

o Market studies, whenever a market or a sector presents
characteristics that suggest the existence of competition
restrictions (pursuant to Art. 12 of Law No. 287/90). The
Authority may launch such general fact-finding investiga-
tions ex officio and issue reports, possibly addressed to the
Government and Parliament if the obstacles found are of a

legislative or regulatory nature;

o The Annual law on competition (provided by Art. 47 of
Law no. 99/2009). In particular, the Government shall
submit an annual bill on competition to Parliament that
takes into account any recommendations submitted by
the Authority. Therefore, since 2010, the AGCM has an-
nually submitted to the Government a report including all
its advocacy proposals. Furthermore, under the National
Recovery and Resilience Plan (NRRP), Italy has had to im-
plement pro-competitive reforms by adopting the annual
law on competition in 2021, 2022 and 2023.

In 2022, the AGCM issued-62 opinions on 62 different
cases: in 40 of them, the Authority highlighted restrictions of
competition arising from existing or draft legislation, urging
for amendments (pursuant to Art. 21 and Art. 22 of Law no.
287/90). The AGCM also addressed administrative acts by lo-
cal authorities on 22 other occasions, while highlighting its
power to challenge them before the Administrative Tribunal
if the local administrations failed to comply with AGCM’s
recommendations (pursuant to Art. 21-bis of Law no. 287/90).
These opinions mainly related to tender procedures, regula-
tions concerning authorising the system to carry out business
activities and markets undergoing a liberalisation process.

This article focuses on the AGCM’s peculiar power to
propose a set of reforms for the Government, in view of the
adoption of the Annual laws on competition, as well as on the
systematic monitoring and assessment of the effectiveness of
advocacy efforts, which the AGCM has worked on continu-
ously since 2013.

The Annual law on competition

The Annual law on competition represents a unique op-
portunity for a periodic consideration of possible legislative
or administrative measures suitable to remove regulatory ob-
stacles, open markets, promote the development of competi-
tion and innovation and ensure consumer protection.

Every year, the Italian Competition Authority, in compli-
ance with the provisions of Article 47, paragraph 2, of Law
No. 99 of 23 July 2009, sends a comprehensive report to the
Government, for the purpose of preparing the draft of the an-
nual law for competition.

The approval of this law has gained further relevance with



the National Plan for Recovery and Resilience Plan (PNRR),
which has set the compliance with the annual approval of the
Annual law on competition as an important step its imple-
mentation. In fact, the PNRR considers the protection and
promotion of competition as an essential factor to foster the
efficiency and economic growth of the system and to ensure
post-pandemic recovery, as well as greater social justice.

The latest report by the Italian Competition Authority was
submitted in June 2023. The proposed interventions related
to a large number of economic sectors: from motorways to
pharmaceutical products, from the postal service to electron-
ic communication, from waste collection to self-handling in
port operations. The ensuing approval of the 2023 Annual
Law on competition is now underway.

In March 2022, the Authority issued another advocacy
report containing suggestions for the Annual law for com-
petition for 2022. The report focused on the liberalisation of
the electricity and gas markets. In particular, the Authority
advocated for a set of measures for different stages of the
electricity supply chain (transmission, distribution, retail),
which could foster a decrease in wholesale and retail electric-
ity prices. The first measure proposed is a simplification in
the administrative procedures for the authorisation to build a
new electricity grid, in order to increase the network capac-
ity and mitigate the risk of congestion at transmission nodes,
thus limiting market access from more efficient power gener-
ation plants. In addition, in order to facilitate the development
of innovative, efficient and competitive energy markets, the
Authority encouraged the deployment of second-generation
smart electricity meters. Finally, the Authority advocated for
the definitive exit from the regulated tariff regime of domes-
tic customers and, at the same time, the identification of a
regulated regime for so-called “vulnerable” electricity cus-
tomers. In identifying the suppliers for this new category of
customers to be protected, the Authority pointed out the need
to define ways that do not distort competition. The related
Annual law for competition is in its final steps.

Law no. 118/2022, adopted in August 2022, contains the
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2021 Annual law on competition, which follows a compre-
hensive advocacy report that was submitted by the AGCM
in March 2021. Many of the proposals included in the report
have since been implemented, introducing pro-competitive
reforms in the concession regimes, in local public services
and transport, in energy and environmental sustainability, in
health protection and in the development of digital infrastruc-
ture.

The monitoring of advocacy interventions

The periodic monitoring of the outcomes of advocacy in-
terventions concerns data relating to the last two years. The
study analyses the overall results first, and then the detailed
breakdown by applying advocacy tools. The investigation
focuses on the compliance rate, understood as the recipients’
compliance with the indications contained in the Authority’s
interventions.

The latest report, published in December 2022, showcases
the AGCM’s advocacy activity in 2020 and 2021, for a total of
180 decisions (101 in 2021 and 79 in 2020) adopted pursuant
to Articles 21, 22 and 21-bis of Law No. 287/90, or pursuant to
other sectoral regulations. The comparison between 2020 and
2021 shows a significant increase in the number of advocacy
interventions, from 79 to 101, substantially due to the signifi-
cant increase in cases under Article 21-bis.

Of the 180 total interventions, 236 competitive concerns
were highlighted. The most frequently encountered competi-
tion concerns related to “tenders and contracts” and “awards
without tender” (61% of restrictions); “restrictions on doing
business” (31%). It should be noted that the awards without
tenders alone account for about 38% of the total, due to the
large number of cases involving extensions of maritime state
concessions in 2021.

The data show an increase in the overall success rate of
advocacy interventions, from 61% in the 2019-2020 biennium
(40% totally positive and 21% partially positive) to 66% in the
2020-2021 biennium (39% totally positive and 27% partially
positive).
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OVERALL OUTCOME OF ADVOCACY INITIATIVES (2020-2021)

2019-2020
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ESITO
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POSITIVO

Interestingly, advisory recommendations on draft regula-
tions (under Art. 22 of Law no. 287/90) tend to be more effec-

OPINIONS

Existing legislation (Art. 21)

B Negative M Part positive

It is worth noting that there was a decrease in the number
of Article 21 opinions addressed to the legislators or central
administrations (from 42 in 2020 to 27 in 2021): this outcome
is probably attributable to the fact that in 2021 the Authority
decided to highlight numerous competition issues in different
sectors in a centralised manner, through its report for the An-
nual competition law.

Conclusions

In addition to the advocacy powers usually held by com-
petition authorities, the AGCM has the opportunity to pe-
riodically address to the Government an overarching set of
measures to promote the pro-competitive evolution of the

2020-2021
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tive than opinions addressing existing legislation (under Art.
21 of the same Law).

Draft legislation (Art. 22)

00

W Positive

regulatory framework. Every year, the Authority submits to
the Government and Parliament a number of suggestions that
derive from its daily observation of the markets, in order to
encourage the elimination of those restrictions that are not
indispensable for the protection of important general interests.

The ultimate objective is to encourage the rationalisation
of the existing regulatory framework by introducing a simpler,
clearer, and more transparent regulation, which can guaran-
tee greater competition among operators, both in the phase of
market access and in the conduct of business, with benefits in
terms of better allocation of resources, consequent economic
growth, as well as an increase in the welfare of the commu-
nity.



At the same time, since 2013 the Italian Competition Au-
thority has engaged in the monitoring activity of its advocacy
interventions. This allows the AGCM to learn from experi-
ence and gradually improve its effectiveness. The latest anal-
ysis showed indeed an increase in the overall compliance rate:
66% of the opinions issued in 2020 and 2021 were successful,
insofar as they spurred amendments intended to remove the
relevant competition concerns.
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Boosting antitrust damage claims by

Catalan public administrations

Susanna Grau

Director-General, Catalan
Competition Authority

Pau Miralpeix

Legal Officer, Catalan
Competition Authority

The following article is based on a study published by the
Catalan Competition Authority (ACCO)' in February 2023,
regarding antitrust damage claims by public administrations2.

Lack of public claims for antitrust damages in Catalonia
(and Spain)

In recent years, damage claims for competition infringe-
ments have seen genuine growth in the European Union. Ac-
tions for damages are becoming more and more frequent and
widespread across Member States of the EU. A major factor
behind this trend is the European Directive 2014/104/EU,
which has harmonised EU Member States to govern and rule
against certain antitrust damages (such as limitation period,
disclosure of evidence or standard of proof, to mention a few).

Focusing on Spain (as an EU Member State), two cases
led to a boom of claims from private individuals and compa-
nies. First, the so-called European truck cartel, fined by the
European Commission in 2017, after thousands of truck pur-
chasers had filed claims for being overcharged by the cartel".
Second, the cartel of carmakers, sanctioned by the Spanish
National Markets and Competition Commission (CNMC) in
2015°, was also sued by thousands of private vehicle owners
who had purchased between 2006 and 2013.

However, in this scenario with a flourishing, private an-
titrust damages market and new applicable rules in the EU
to facilitate such claims, it is noteworthy that public admin-
istrations in Catalonia, as is in the rest of Spain, are lagging
behind. Almost no administrative body is claiming any dam-
ages for competition infringements, despite being harmed by

such conducts and being legally entitled to claim.

The cost of such inaction by public administrations is
alarming. According to OECD data, bid rigging could raise
the cost of public procurement by 20% or more. In this re-
gard, the CNMC has estimated that the lack of competition in
public procurement in Spain results in approximately €48 bil-
lion” of overcharging per annum. The harm to public budget is
obvious, but we must also realise that claims for damages play
an important dissuasive role in preventing antitrust infringe-
ments. If public administrations do not claim against such an-
titrust damages, this deterrent effect is lost, wasting a power-
ful tool. In addition, damage claims foster public confidence
in the administration, which strives to recover the public re-
sources illegitimately acquired by the offending companies.

Furthermore, it may be argued that public antitrust claims
are not only advisable, but also legally mandatory. In Spain,
as is likely to be the case in most countries, public spending
is subject to the criteria of efficiency and the economy. Over-
pricing (or the decrease of quality and variety of supply) due
to collusion in public procurement necessarily leads to an in-
efficient allocation of public resources. Consequently, admin-
istrations are obliged to undo this inefficiency and recover the
costs illegally gained. Therefore, public administrations not
only have the right to claim damages, but also have obligation.

ACCO’s report and recommendations

Aware of the lack of public antitrust claims, the ACCO
published a report in February 2023 with the goal to reverse
this trend and to warn of the inexcusable need for public ad-

1 The Catalan Competition Authority (ACCO) is the public body that ensures the promotion and defense of competition in Catalonia, Spain.

2 https://acco.gencat.cat/web/.content/80 acco/documents/arxius/actuacions/20230208 es 22 2019 reclamacio danys eng.pdf

3 The European Commission imposed fines amounting to €3.8 billion to main European truck makers (MAN, Volvo/Renault, Daimler, Iveco, DAF
and Scania), for colluding for 14 years on truck pricing and on passing on the costs of compliance with new emission rules. Case AT.39824 (Trucks):

https://competition-cases.ec.europa.eu/cases/AT.39824

4 By October 2023, Spanish courts of appeal had issued more than 2,600 judgements regarding damage claims regarding the European truck cartel:
https://almacendederecho.org/cartel-damages-claims-in-spain-lots-of-stuff-beyond-trucks-including-a-torpedo
5 The CNMC imposed fines up to €171 million to 21 carmakers and 2 consulting firms for exchanging confidential and sensitive business information

(case S/0482/13). https://www.cnmc.es/expedientes/s048213

6 https://www.oecd.org/competition/cartels/fightingbidrigginginpublicprocurement.html

7  https://www.cnmc.es/2017-01-18-la-cnmc-intensifica-su-esfuerzo-en-la-persecucion-de-las-irregularidades-en-los




ministrations to take an active role in this regard. The docu-
ment also offered a set of tools in order to facilitate and en-
courage such claims: from alternative forms of financing to
specific measures and guidelines to be applied by Catalan
administrations (although useful for public bodies elsewhere).

All of ACCO’s recommendations can be read in the afore-
mentioned study (please see footnote no. 2), although we
would like to briefly present those that we consider should be
implemented first, as they are fundamental and relatively easy
to adopt.

a. Definition and assignment of functions within the public
administration

A key measure to be implemented is the systematisation
and formalisation of the procedure by which the administra-
tions identify, assess, execute, and supervise possible damage
claims. This requires the definition and assignment of the rel-
evant functions in this process, such as: promotion of com-
petition culture, detection of cases with potential damage to
administrations, legal and economic advice, coordination of
bodies and agents involved in the claim, execution of judicial
or out-of-court actions and supervision of all functions above.

A structured procedure and well-defined roles allow for
a more methodical, rigorous, efficient, and effective perfor-
mance of the administration.

b. Infringement decisions of the competition authorities to
facilitate claims

Bearing in mind that, or at least in the EU, most of anti-
trust claims for damages are follow-on actions (i.e., claims fol-
lowing an infringement decision by a competition authority),
it is clear that such decisions play a very relevant role in the
outcome of damage claims. For this reason, it is advisable that
the decisions of competition authorities facilitate the redress
of any damage caused by infringers. In this regard, two main
recommendations can be made.

First, decisions should include helpful data and infor-
mation related to the sanctioned infringement and possible
injured damaged parties (always in accordance with the ap-
plicable confidentiality regulations). The goal is to provide
possible claimants with better information that could help
their legal action.

Second, if competition authorities find that a sanctioned
conduct has affected a public administration, they should
notify the corresponding infringement decision to such body.
This communication should also urge the affected adminis-
tration to seek damages and should provide data as appropri-
ate (again, within the limits of the applicable confidentiality
rules).
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c. Public procurement contractual provisions

Public procurement agreements should include clauses
that facilitate the claim for damages in the event that the con-
tractor infringes competition law. In this regard, contracts
should foresee the consequences of any anti-competitive con-
duct by the contractor: breach of contract and termination,
administration’s right to claim damages, and/or a penalty
clause, either for a pre-determined or determinable amount.

Such clauses could help the deterrence effect of actions
for damages, warning of them beforehand. Likewise, they
can also facilitate claims and reduce litigation, for example, if
contracts already provide for a certain penalty and, therefore,
there is no need to make an economic valuation of the dam-
age actually caused (technically complex and usually disputed
in court).

Government of Catalonia’s measures to boost claims
Following ACCO’s report on claims for antitrust damages

by public administrations, the Government of Catalonia has

started implementing some of the recommendations men-
tioned above, in order to be more proactive in this regard.

o In this light, in March 2023, the Directorate-General of
Public Procurement updated the guidelines on contract
drafting,® introducing the following provisions:

o Compliance with competition law is an essential contrac-
tual obligation. Its breach is a cause for termination and
may give rise to penalties and claims for damages.

o Contracting bodies shall inform ACCO of any sign or evi-
dence of bid rigging and immediately keep to the relevant
contracting procedure.

o Companies sanctioned for anti-competitive practices are
banned from contracting with the public administration.®
More recently, on December 12, 2023, the Government of

Catalonia adopted an agreement to formalise the procedure

by which it will respond if any of its bodies is damaged by an-

ti-competitive practices”. Very briefly and simplifying, such
procedure goes as follows:

1. The ACCO detects an infringement likely to have harmed
any agency or body of the Government of Catalonia, ac-
cording to infringement decisions by the ACCO itself or
other national or international competition authorities or
courts.

2. The ACCO gathers relevant information and issues a pre-
liminary report.

3. An ad-hoc committee assesses whether the Government
of Catalonia (or any of its agencies) could claim antitrust
damages against the infringement.

8  https://contractacio.gencat.cat/ca/difusio/publicacions/butlleti-jcca/cercador-butlletins-jcca/#/detail?id=26295

9  The last two provisions reiterate what is already set forth in Law 9/2017 on public sector contracts.
10  https://acco.gencat.cat/web/.content/80 acco/documents/arxius/actuacions/ ACUERDO-GOV2612023 cast.pdf



4. A body of the Catalan Government, with specific powers
for this purpose, commissions an economic expert report
to calculate the damages and carries out an out-of-court
claim, if deemed appropriate.

5. The legal department of the Catalan Government carries
out the judicial claim for damages (if deemed viable).

6. The ad-hoc committee monitors the procedure above.

We encourage all public administrations to adopt and im-
plement similar structured procedures with well-defined pro-
tocols to systematise antitrust damage claims and to recover
public resources lost due to competition infringements.

Do not hesitate to contact us should you have any ques-
tions regarding ACCO’s report or measures adopted by the
Government of Catalonia.
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Competition Advocacy in Colombia:

A tool for countering corruption and

improving State efficiency

Gabriel Ibarra Pardo

Partner
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It is not enough for the authorities just simply impose fines
on those who infringe competition laws, rather, they must
make every effort to promote a culture of competition to meet
competition law stipulations.

By fulfilling this, they can make the most of competition
advocacy.

Major strides need to be taken to ensure that the regula-
tions issued by state agencies do not create unjustified barriers
to market access'. In this sense, the functions of the compe-
tition authorities should include prevention, oversight, and
inter-institutional coordination measures.

This is particularly important in Latin American where
corruption levels are elevated and threaten both economic de-
velopment and citizen welfare.

In Colombia, competition advocacy was presented
through Article 7 of Law 1340 / 2009, which empowered the
Superintendence of Industry and Commerce (hereinafter

“SIC”), which is the local authority responsible for overseeing
free competition, to give forth its opinion on the regulations
issued by administrative authorities that may harm or have
a negative impact on free competition. That given, any entity
responsible for regulatory operation are obliged to notify SIC
about regulatory projects that may limit competition.

The effectiveness of this procedure could be improved by
creating measures that reinforce coordination among the
State entities that perform such regulatory functions.

Another aspect that should be considered is the possibility
of including the authority’s mode of reviewing and issuing le-
gal opinions on public procurement processes, especially with
respect to the preparation of tendered documents, an area
where most corruption acts take place, while keeping within

the scope of competition advocacy.

This article aims to draw attention to competition advo-
cacy as a means of facilitating inter-administrative coordina-
tion among state entities to ensure that competition policy be-
comes a legitimate state policy and a way to fight corruption
in public procurement processes in developing countries such
as Colombia.

Motions to improve the effectiveness of competition
advocacy in Colombia

Pursuant to Article 7 of Law 1340 / 2009, the competition
advocacy function assigned by law to the SIC is limited to the
authority’s pronouncement on regulatory projects that may
hinder free competition, though such pronouncements are
not binding for the regulatory authorities.

This authority does not include the pronouncement and
review of bidding terms, nor the coordination and promotion
of the regulatory agendas of these entities, therefore, OECD’s
proposal to broaden the scope of the competition advocacy
powers to include inter-institutional coordination, public ed-
ucation on the importance of competition rules and involve-
ment in the public procurement process is emphasized>.

The incorporation of public procurement processes in the
scope of competition advocacy

Competition advocacy could be used to improve the effi-
ciency of the State, especially in public procurement processes,
and is a recommendation that has been previously made by
the OECD for developing countries.

According to this organization, competition authorities
should actively advocate for procurement procedures to avoid
collusion and corruption; this can be achieved through re-
forms to the structure of procurement procedures or through
the participation of the competition authority therein®.

Colombia has one of the highest levels of corruption ac-
cording to the 2022 Corruption Perceptions Index, issued by
Transparency International, and, in fact, it scored 38 out of a

1 Richard Wish & David Bailey. Competition Law. p. 25. Oxford University Press. (2012).
2 OECD. Latin American Competition Forum. Strategies for Competition Advocacy: Background Paper by the OECD Secretariat. p. 11 - 30. (2010).
3 Competition Advocacy: Challenges for Developing Countries. John Clark. OECD. P. 5 (2005)



possible 100 points on this index.*

All Latin American countries face this problem to a great-
er or lesser extent®. In addition, according to OECD, our States
qualify as inefficient in their procurement processes.

This reality requires that competition advocacy be pro-
posed as a useful measure to mitigate problems and, specifi-
cally, that the authority be assigned the function of reviewing
the bidding documents for procurement processes that ex-
ceed a certain amount to ensure that the bidding documents
comply with the criteria of impartiality and objectivity, in ad-
dition to preventing their preparation based on measures for
one or more bidders.

In addition to the significant efforts that have been made
in Colombia to eliminate collusion in bidding processes’, this
alternative would allow the authority to conduct preventive
measures to ensure free competition from the precontractual
stage.

In this sense, competition advocacy can be useful to im-
prove the perception of the public and the community about
public procurement processes and the reduction of corrup-
tion®.

Cooperation between different public entities

Another essential tool to make competition advocacy
more effective is the cooperation between different public en-
tities and the competition authority.

This can be achieved through the establishment of work-
ing groups made up of representatives of the competition au-
thority and officials of the entities with regulatory functions,
with a view to assessing the potential consequences for com-
petition implementation or for amending a regulation’.

This strategy should be implemented sensibly so it does
not hinder the responsibilities of the regulatory agencies.

The importance of inter-institutional coordination lies in
preventing the actions of authorities from neutralizing or af-
fecting the policies and ensuring that they do not contradict.

To summarize, inter-institutional coordination allows
regulators to converge towards common objectives.

Similarly, UNCTAD affirms that entities should not only
issue their own public policies, but that they must also be clear
and consistent with the objectives pursued by the policies of
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other entities®.

Promoting a culture of competition

Another essential factor in achieving competition policy
objectives, especially in developing countries, is to plan a
course that best promotes competition culture there, and to
make the objectives clear, measurable, and long-lasting.

According to OECD and the World Bank, one of the great-
est challenges that competition authorities face, especially in
these countries, is to create awareness in society about the im-
portance of competition policy. They argue that it is essential
to make the public aware of the negative effects of collusion
and to emphasise the need to promote transparency in deci-
sion making in government entities''.

They point out that the majority of infringements in these
countries arise from a lack of awareness of competition rules
and because most consumers do not understand the harmful
nature of anti-competitive behaviour™.

Hence, the authorities need to espouse the education of
competition, launch campaigns that showcase its importance
to society, and the consequences for non-compliance.

While SIC has already begun a programme that educates
officials, authorities, and the public on this subject area, it is
still falls short of its major aims. On the contrary, much more
effort is needed to instil belief and normalise the culture of
competition.
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Public Entities as Victims of Cartels

Cartels are deemed illegal, and upon discovery, their mem-
bers face sanctions under competition laws in most jurisdic-
tions. However, these sanctions often fall short of accounting
for the damage caused by their illicit conduct, and they do not
inherently seek to compensate the victims who have directly
or indirectly borne the impact of their adverse effects.

The private enforcement of competition law is precisely
what can facilitate compensation for the harm done to direct
or indirect victims of cartels through damage actions before
competent courts. In recent years, the entry into force and
implementation of the European Union (EU) Damages Di-
rective have marked significant strides in providing a robust
legal framework to foster damage actions within the EU and
its member states.

Public administrations and bodies often emerge as the pri-
mary victims in many of the cartels sanctioned in the European
Union. Public procurement, serving as the main avenue of busi-
ness transactions between the public and private sectors,' has
proven to be particularly vulnerable to collusion. The harm to
the public sector basically, but not only, materialises in the form
of overpriced goods and services it needs to operate, resulting
in unacceptable financial burdens incurred due to anticompeti-
tive effects. However, it is not widely noted that the public sec-
tor has systematically pursued claims for damages caused by
cartels, raising concerns as any losses or malfunctions in this
sector inevitably affect the overall well-being of society.

Detecting and Sanctioning Bid-rigging in Public
Procurement

Specific concerns arise with bid rigging, not only due to
the size and scope of damages this practice causes, but also
because it undermines and erodes trust in public procure-
ment systems and their outcomes as a means of promoting
competition in the relevant markets. This concern is evident
in the particular attention given by international organiza-
tions to provide recommendations and guidelines for fighting
bid-rigging in public procurement (OECD, 2009, 2023; Euro-
pean Commission, 2021).

The outcomes of public enforcement of competition law
serve as the foundation upon which damage claims are built.
The bid-rigging cartels sanctioned by the European Commis-
sion (EC) accounted for 8.8% (14 out of 158 cartels) during the
period 1962-2020 and amounted to 0.87% of the total fines in
nominal terms imposed by the EC.> To these cartels, we must
add those that have been uncovered and fined in greater num-
bers by national competition authorities.

Competition authorities face more and more difficulties
in detecting bid rigging in public tenders for various reasons.
First, these cartels are less likely to be uncovered by a leniency
application, thus limiting program effectiveness in these cas-
es (Jiménez et al., 2023). Second, these cartels use increasingly
sophisticated and diverse tools and methods to conceal their
illegal practices. And third, and probably most importantly,
the detection of these cartels requires close cooperation be-

1 According to Bosio et al. (2022), the global spending on public procurement in 2019 amounted to 12 percent of the world’s GDP.
2 Figures from the 2020 database update used in Ord6nez-de-Haro et al. (2018).



tween the bidding administration and competition authori-
ties, as well as the need for sufficient training of public officials
to aid in their identification. These requirements clash with
the lack of adequate incentives for both the bidding public en-
tity and its officials. The money saved from detecting these
cartels does not initially benefit the public entity, and officials
responsible for the bidding process do not receive career-re-
lated benefits for reporting such activities (Heimler, 2012).

Therefore, bidding public entities must realize that they
bear partial responsibility for detecting bid-rigging and pro-
viding compelling evidence to assist competition authorities
and courts in substantiating and determining a competition
infringement. This, in turn, increases the likelihood of suc-
cess in potential damage actions.

Reasons for Urging Public Entities to Claim Cartel

Damages
Many reasons justify the need for public entities to pursue

damages claims against cartels, with the following to high-

light:

o Redressing the harm: This reason is self-evident and
needs little elaboration. Collusion in public procurement
processes directly impacts the State and, consequently,
taxpayers who contribute to the State budget. The pri-
vate enforcement of competition law can also be seen as a
means of restorative justice that seeks to recover taxpayers’
money (Giosa, 2018).

o Increasing or restoring public resources: The attainment
of fund restoration through a damages action removes
the financial constraints that would have been illegally
imposed by the cartel’s effects on public budget, allowing
for a more unrestricted allocation of resources with the
potential to be invested in other purposes or result in a
tax reduction.

o Deterring anticompetitive practices: The greater the like-
lihood that companies perceive of facing damage claims as
a result of engaging in anticompetitive practices affecting
the public sector, the more unlikely they will find it profit-
able. Thus, the public sector’s damage claims would con-
tribute to raising the cost of cartel formation and, there-
fore, to deter such practices, benefiting society as a whole.

o Long-term benefits: Effective cartel deterrence will lead
to more competitive public tenders resulting in higher
quality and lower prices for goods and/or services provid-
ed, thus reducing public spending, and enhancing overall
social welfare.

Challenges and Obstacles in Public Entities’ Claims for
Cartel Damages

Public entities confront various challenges and obstacles
when pursuing damage claims against cartelists
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o Preparing a damages claim: Public entities must provide

the courts with strong evidence linking the infringement
to claimed damages and ensure reliable quantification.
This prompts consideration of the need for additional
guidance from competition authorities or the creation of
a specialised public consultancy. The public sector, unlike
other cartel victims, would be well-positioned for damage
quantification, holding estimates of costs over awarded
contract values and essential documents for calculating
bid-rigging-induced overpricing (Maci, 2012).

o Create appropriate incentives: The incentives for public

entities to pursue damages from cartels should be more
closely aligned, through their representatives and/or offi-
cials, with those generated within private companies and
individuals. This task is complex and surely requires ad-
dressing a principal-agent problem.

o Risk Taking: Pursuing damages from cartelists does not

guarantee court recognition of the actual or even the ex-
istence of damage, especially with a weak or non-exist-
ent causal link between the cartel infringement and the
claimed damage. Furthermore, the tendering public en-
tity could be considered the sole entity capable of exercis-
ing claimant rights. This precludes the option of sharing
risks with other claimants or mitigating its own risks after
learning the outcomes of other damages claims against
the same cartel.

o Procedural costs: Public entities may choose not to claim

or even withdraw after initiating proceedings due to con-
cerns over lower success odds or excessive costs. Limited
budgets often underlie such decisions, making it impos-
sible to bear potential procedural expenses. In cases where
success is more likely, providing public financial support
for these entities to pursue claims would be beneficial.

Concluding remarks

Cartels in public procurement result in huge losses for the public
sector. The public and private enforcement of competition law are
complementary approaches in fighting these cartels. Public law en-
forcement should involve solid decisions with sanctions consistent
with the seriousness of the infringement, collaborating with the bid-
ding public entity. This provides a robust foundation for this body to
bring damage actions against cartel members. Private enforcement
should aim to compensate the damage suffered by public entities as
victims of cartels, restoring funds to their budgets while reinforc-
ing the punitive and deterrent effects of fines on cartels.The overall
effects of this competition policy benefit society by disrupting and
penalising existing cartels and deterring their formation. We can,
therefore, conclude that fostering damage claims by public entities
requires not only weighing up the pros and cons but also a com-
mitted and coordinated effort among all stakeholders involved in
defending market competition to overcome the obstacles they face.
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Collusion is an agreement between two or more businesses
who seek to restrict competition, increase prices, decrease the
quality of the goods or services offered as they tender con-
tracts to the state.> Their objective is to win bids at the expense
of others who have been unlawfully excluded from the bid-
ding.

The absence of competition among bidders in a bidding
process or public tender stunts the growth of a nation and has
negative financial impact on the consumer - the general pub-
lic. Precisely, Michael Porter’s The Competitive Advantage of
Nations, concludes that the deciding factor for the improved
productivity of a state and for positive economic growth is fair
competition.?

According to the statistics, 12% of the GDP in OECD
countries is earmarked for public procurement. For this to
work successfully, the bidding process must be carried out
fairly and squarely, and most importantly, with the public’s
best interest in mind.

In fact, the authorities have established that anti-compet-
itive agreements in public tenders are one of the most serious
violations of the regime so much so that OECD officially cat-
egorises them as “Hard Core Cartels.”™. In turn, the European
Union says that such conduct should result in sanctions re-
gardless of what is included in these anti-competitive agree-
ments.* ¢

Additionally, the Superintendence of Industry and Com-
merce (hereinafter: SIC ), the Colombian competition author-
ity has stated that collusion generates several negative effects
on the economy of a State such as: (i) limitation to competitors
and violation of the principle of equal opportunities; (ii) mon-
etary and transaction costs to the State due to the presence of
unsuitable bidders; (iii) asymmetries of information, reduc-
tion of quality or overpriced goods and services in the market;
and (iv) affectation of the social welfare of the community in
general due to the irrecoverable loss of efficiency.’ *

As aresult, and in mutual tandem with other South Amer-
ican countries, such as Chile and Peru, who have already
adopted criminal regulations, Columbia unites with them
and espouses the 2011 Anti-Corruption Statute. Criminal
Code’ * on conduct described in numeral 10 of Article 47 of
Decree 2153 of 1992, features in the Statute.

It outlines that such anti-competitive agreements amount

1 Doctor in Law and European Doctor by the University of Salamanca - Cum Laude (2012). Extraordinary Doctorate Award from the University of
Salamanca. Current Director of the Economic Law Department, Faculty of Law, at Pontificia Universidad Javeriana, Bogotd. He holds a Diploma of
Advanced Studies (DEA - Spain) in Consumer Protection and Contractual Transformations and in Property Law. Specialist in Finance and Lawyer

of the Universidad Pontificia Bolivariana.

2 Organizacion parala Cooperacion y el Desarrollo. (2018). Recomendacion del Consejo de la OCDE para combatir la colusion en contratacion publica

3 Michael Porter, The Competitive Advantage of Nations, 170-174 (1st ed., The Free Press, New York, 1990).

4 OECD. (s.f.). Hard Core Cartels. https://www.oecd.org/competition/cartels/2752129.pdf

5 Serrano, F. (2011). El derecho de la competencia como mecanismo para garantizar rivalidad en las licitaciones publicas e impulsar el crecimiento
econdmico. N. 19. International Law, Revista Colombiana de Derecho Internacional. P. 147-182

6 Eur-Lex. (s.£). EUR-Lex -  52004XC0427(07) - EN -  EUR-Lex.

HTML/?uri=CELEX%3A52004XC0427%2807%29

https://eur-lex.europa.cu/legal-content/ EN/TXT/

7 Superintendence of Industry and Commerce. Resolution No. 40901 of June 28, 2012.
8  “Both the collective interest of free competition and the interest related to the protection of the public patrimony are violated to the extent that
the possibilities of efficient allocation of resources by the respective state entity are diminished.” (Superintendence of Industry and Commerce,

Resolution No. 1055 of 2009) (Unofficial translation).

9  Congress of the Republic. Law 1474 of 2011, Article 27. “Whoever in a process of public bidding, public auction, abbreviated selection or contest
agrees with another in order to unlawfully alter the contractual procedure, shall be liable to imprisonment for six (6) to twelve (12) years and a fine
of two hundred (200) to one thousand (1,000) legal monthly minimum wages in force and disqualification to contract with state entities for eight (8)

years. (...)” (Unofficial translation).

10 Congress of the Republic. Law 1474 of 2011, Article 27. “Whoever in a process of public bidding, public auction, abbreviated selection or contest
agrees with another in order to unlawfully alter the contractual procedure, shall be liable to imprisonment for six (6) to twelve (12) years and a fine
of two hundred (200) to one thousand (1,000) legal monthly minimum wages in force and disqualification to contract with state entities for eight (8)

years. (...)” (Unofficial translation).



to collusion which may directly or indirectly impact the dis-
tribution of tenders, of proposals, and the awarding of con-
tracts.

As these offences have been judged to be unlawful conduct
contrary to free trading and competition, criminal jurispru-
dence" has established that the distinctive elements of the
crime are constituted as: (i) The concertation between two or
more competitors who seek to unlawfully alter the contrac-
tual procedure with the State, by way of offering favours in
order to win contracts and thus exclude other worthy/po-
tential bidders; (ii) the overriding term is concert, not alter;
(iii) by virtue of the second element, the conduct may only
be deemed a crime if the legal persons involved in the agree-
ment are represented by different natural persons, as opposed
to the administrative sanction .This means that sanctions will
be enforced on the natural person directly involved and on
those representing them.

In particular with reference to element #3, the “COLOM-
BIA FERRECLECTRICAS, et. al.”, the criminal judge iden-
tified that the businesses involved in the agreement, despite
being represented by different natural persons and being

“independent companies on paper,” still constituted a sin-
gle company headed by a single person. For this reason, the
Office has concluded that the offence cannot be judged as a
crime as it does not fit the description of the governing verb of

“to concert This is because the person running the businesses
would have to have “agreed with himself to alter the develop-
ment of the contracting processes”.

Notwithstanding, there is evidence in the file that reveals
the distribution of bribes in order to avoid competing in a
public reverse auction process and therefore deeming the de-
fendants guilty by law.

A similar case happened with the “CORPORCHIVOR”"
process, when seven companies involved in the different bids
with the State appeared to be from seven different businesses
and all with different legal representatives. It transpired that
all of them were controlled and coordinated by one individual
natural person who tried concealing the fact.

Despite the above, the typification of the crime creates
a series of problems in how they are best applied and then
logged in the Penal Code. This, plus a lack of competence
from within the administrative authorities has led to ineffec-
tive investigations and offences going unsanctioned.
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According to reputed legal professionals in Colombia, the
Penal Code does not adopt or create any new legal rights re-
lated to free trading and competition. On the contrary, the ad-
dition to the Criminal Code seeks to protect “public admin-
istration”. Therefore, the competence to protect the legal right
of free trade essentially controls the administration through
the administrative authority (SIC) and not of via the Prosecu-
tor’s Office nor the criminal judges. It means that criminal
decisions in matters of free competition contravene the man-
dates of the written law and prior law and the legal reserve.
Precisely, competence was granted to the administrative au-
thority from the issuance of Law 155 of 1959 and with a subse-
quent addition regarding restrictive agreements by means of
Decree 2153 of 1992.

Regarding the non-creation of a legal right to “free tra-
ding and competition” in the Criminal Code, various forms of
misconduct can be considered equal to the crime of swindling
so affording a new crime a new name is irrelevant and may be
ineffective. In truth, the courts have hardly ever issued de-
cisions for restrictive agreements and competition violation.
Meanwhile, more than eight corruption cases have been sanc-
tioned by the administration, including the 2018 Odebrecht
case.

That said, Article 27 of the Anti-Corruption Statute states
that censures and penalties may also have additional benefits.

However, article 14 of Law 1340 of 2009 proposed exemp-
tions for any anticompetitive agreement participant who
turns whistleblower and assists the competition authority
with their investigations.

Notwithstanding, sanctions may well serve as deterrents
to collaborators in collusions due to whistleblowing. Violators
might be exempt from administrative sanctions, but not from
the courts of law.

Therefore, is it worthwhile empowering the courts with
such disciplinary power, and to what extent could it help in
reducing competitive agreement issues.

First of all, the penalties imposed on offenders do serve
as deterrents to others who may also be considering taking
advantage of the system and the general public. There would
be no point in decentralising the judicial system to accom-
modate various types of competition infringements because
all such offences are included in Article 27 of the Anti-Cor-

ruption Statute.’

11 Thirty-third Criminal Court of the Circuit with Knowledge Function of Bogotd D.C. June 5, 2020. Rad. No. 110016000000201900523.

12 Ibidem.

13 Fifty-sixth Criminal Court of the Circuit with Knowledge Function of Bogota D.C. June 8, 2021. Rad. No. 110016000092201300116.

14 Humar, F. (2021). ;Qué ha determinado la jurisprudencia sobre el delito de acuerdos restrictivos de la competencia? Legis Ambito Juridico.

15 Archila Penalosa, E. J. (2012). ;Era necesaria la criminalizacion de los acuerdos colusorios? Contexto, 3.

16  “(...) collusion contravenes the rules of state contracting, to obtain an illicit benefit by simulating a situation of free competition. then, there already
existed a criminal offense that par excellence reproaches “the theater, the scene, the ruse, the chimera, the fantasy, the imagination, the artifice, the
deception engendered by the artifice of the agent”, to the detriment of a third party -the contracting party-, in competition with the ‘conspiracy to
commit a crime’ that characterizes an agreement of this nature. Therefore, the solution to the problem did not lie in creating a new criminal offense.”
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Secondly, as proposed by the OECD"Y, simply not enough

for the Columbian competition authority to solely protect free

competition, so it is necessary to create an authority whose

powers are exclusively invested in the enforcement of compe-

tition law.

In effect, SIC’s investigative capacity should be strength-

ened and when the administrative process is initiated, the

corresponding corrective sanctions should be imposed so

that those involved in the agreement can demonstrate to the

authority that their actions are aimed at correcting the sanc-

tioned practice and that they seek to avoid reoccurrence of

the conduct. As Camilo Ossa points out, SIC economic sanc-

tions are already elevated, even when compared to jurisdic-

tions such as Chile or Peru, so it is essential that the authority

be precise in monitoring the conduct of those sanctioned to

prevent them from defrauding the public patrimony.'

17

18

(Unofficial translation) Archila Pefalosa, E. J. (2012). ;Era necesaria la criminalizacion de los acuerdos colusorios? Contexto, 3.

OECD. (2014) Combatiendo la Colusion en los Procesos de Contratacién Puablica en Colombia.
Informe del  Secretariado sobre el  Marco Juridico 'y las  Practicas de  Contratacion Publica en  Colombia.
https://www.oecd.org/daf/competition/2014 Fighting%20Bid%20Rigging%20Colombia SPA.pdf

Ossa, C. (2014). Tratamiento de la colusion en la contratacion publica: una vision del caso colombiano. Revista de Derecho, No. 42. P, 233-263. http://
www.scielo.org.co/scielo.php?script=sci_arttext&pid=S0121-86972014000200010&Ing=en&nrm=iso>. ISSN 0121-8697.
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Newly appointed
President of the

Competition Council of
Bosnia and Herzegovina

In July 2023, the Competition Council of Bosnia and
Herzegovina welcomed in a new president, Ms Adisa Begic,
whose task is to lead this institution for the following twelve
months. The Competiton Council consists of six members
who are appointed for a term of six years, while the Chairman
of the Institution is chosen from among them annually and
for a period of one year. First among equals.

This is not the first time for Ms Begi¢ to manage the Com-
petition Council, since she served as a member of the Compe-
tition Council in the last convocation of the Council in the
period from October 2016 to October 2022, at which time she
was the president of the Council for the latter half of 2018 and
the first half of 2019. In October 2022, she was appointed for
the second time as a member of the Council in a new six-year
term, thus once again this year she was afforded the opportu-
nity to preside over the Competition Council.

A graduate lawyer by profession, after passing the bar
exam, and a tireless worker by definition, Ms Begi¢ worked in
the real sector as a director in the largest media company in
Bosnia and Herzegovina. Motivated by gaining new knowl-
edge and experience, she moved on to the position of federal
inspector at the Federal Ministry of Justice. The sequence of
events opened up an opportunity for her to transfer to the
Competition Council to become a Council member, and was
delighted to accept this new challenge.

“Being president of the CC is not only a job for me, but also
an honour and a pleasure. I am especially happy when I see
how much effort and commitment all employees in the Com-
petition Council, both management and professional service,
each in their own domain, put in, even in extremely difficult
political and economic circumstances. We have built ourselves
into a successful authority for the protection of competition
that makes very complex decisions, based on extensive legal
and economic analyses.
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Adisa Begi¢
President
Competition Council of Bosnia and Herzegovina

Looking back on the past period from the perspective of
building and developing an institution that enforces regula-
tions, but also develops a culture of market competition in Bos-
nia and Herzegovina, I can say that it was not easy, nor does
it get easier over time. The Competition Council is at the stage
where we are working on the preparation of an initiative for
the relevant Ministry to pass a new law on competition. We
all know that this process encompasses difficult and extensive
work which we cannot carry out alone, taking into account the
challenges that have arisen by obtaining the status of a can-
didate country for membership in EU. In this view, we always
owe great gratitude to our colleagues from the OECD - RCC
who, since the establishment of the Competition Council, have
largely helped the capacity building of CC. We are aware that
the construction of an appropriate legal and institutional
framework for the implementation of competition law at the
state level is the first step, which we have mastered to a good ex-
tent and on which we continue to work continuously. Enforcing
the competition law requires a lot of dedication and persever-
ance since our goal is to create a culture of market competition
among business community, but also to raise awareness of the
advantages that market competition brings to consumers.

Even today, after almost 20 years of work of the CC and all
my years spent at CC and the decisive and proactive promotion
of the culture of market competition in Bosnia and Herzego-
vina, it seems that the stone that we laboriously push towards
the top often rolls downhill. Our work is not understood enough
as we still lack sufficient human and financial resources. But as
with everything in life, one needs to stay persistent and hopeful.”



Newly appointed Chair
of the Antimonopoly
Committee of Ukraine

On 6 September 2023, Pavlo Kyrylenko was appointed
Chair of the Antimonopoly Committee of Ukraine by a vote
of 250 Members of the Parliament of Ukraine.

Prior to that (from July 2019 to September 2023), he
chaired the Donetsk Regional State Administration - the
regional military-civilian administration (which became
known as the Donetsk Regional Military Administration in
February 2022).

During the first years of Pavlo Kyrylenko’s work in
Donetsk Region (from July 2019 to February 2022), a new
regional development strategy was developed. Active work
was carried out to develop civilian infrastructure, including
the construction and repair of roads, water pipes, hospitals,
schools, kindergartens, stadiums and sports facilities - an in-
dicator that has put the region in a confident leading position
among all regions of Ukraine.

In addition to his management experience, Pavlo Kyrylen-
ko has extensive experience in law enforcement. He has a
rank of Colonel of Justice. He has held various positions in
the Prosecutor’s Office at different times.

He has two degrees: in 2008, he graduated from the Yaro-
slav Mudryi National Law University with a degree in Law; in
2022, he graduated from Lviv Polytechnic National University
with a degree in Public Administration and Management.

He was awarded the Certificate of Honour of the Cabinet
of Ministers of Ukraine and Bohdan Khmelnytsky Medal of
I1I-rd Class.
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Pavlo Kyrylenko

Chair
Antimonopoly Committee of Ukraine

As Chair of the AMCU, Pavlo Kyrylenko sets his priorities
as follows:

« ensuring unconditional compliance with competition law
by all market participants;

» transposing European legislation, best practices of US law
and OECD principles into the Ukrainian legal framework.
Most of these norms have already been taken into ac-
count both in the adoption of the new law 3295-1X (which
regulates the protection of economic competition and the
activities of the AMCU) as well as in the amendments to
other legislative acts developed by the AMCUj;

o strengthening the institutional capacity of the AMCU;

o openness and transparency of the AMCU’s work in coop-
eration with Ukrainian NGOs, civil society and interna-
tional institutions.

“The main task I have set for the AMCU team is to create
transparent conditions for doing business and developing com-
petition. According to the rules clearly defined by law, without
exceptions. After all, transparent, clear and binding rules of the
game contribute to economic growth. And a strong economy is
the key to the development and strengthening of the Ukrainian
state”, stressed Pavlo Kyrylenko.
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Competition Advocacy

Outside Seminar in Azerbaijan

A very insightful seminar on Advocacy was conducted in Baku, with the essential cooperation of the Azerbaijani

competition authority.

Advocacy is a very powerful tool of competition agencies.
It deals with all the activities outside enforcement that help
agencies promote their work in society and include competi-
tion principles and their benefit in the work of public entities,
administration, and legislators. This seminar focused on the
key elements of advocacy. It developed in deep the main tools
agencies use to promote their work and help administration
and public powers to include competition on their thinking
and decision making. The seminar covered the main problems
and challenges or Competitive neutrality, with a reference to
the application of competition rules to SOEs and administra-
tions participating in the market. One of the Key topics was
the deep explanations of the Principles Better Regulation and
their application to specific problems coming from examples
in different jurisdictions that were explained both by the
speakers and the attendees of the conference.

Attendees coming from 14 different countries enriched

the discussion and made it a learning experience also for the
speakers.

The use of Market studies as a way to identify, show and
try to stop barriers to competition in certain markets was de-
veloped from different aspects including economic and legal.
One specific and very practical development on toolkits to
identify competition barriers in legislation was also discussed
on the seminar with many insides from the different partici-
pants.

New tools of advocacy, such as those used in digital mar-
kets, accelerated market inquiries or other post crisis tools
used by the agencies and the relation between enforcement
and advocacy tools were also explained by our remarkable
group of experts coming from Hungary, Italy, Lithuania, Po-
land, Spain and The Netherlands.

The evaluation given by the attendants was very positive
underlying the quality of the breakout sessions.

Jafar Babayev

Deputy Head of the State Service
for Antimonopoly and Consumer
Market Control of Azerbaijan

Maria Pilar Canedo

Coordinator of OECD-GVH
training activities

Renato Ferrandi

Director of International and EU Affairs,
Italian Competition Authority

Medeina Augustinaviciené

Council Member, Competition
Council of Lithuania

Daniel Mankowski

Head of Legal Department,
Office of Competition and
Consumer Protection of Poland

Bart Noe

Senior Strategy Advisor, Dutch Authority
for Consumers and Markets

Anna Fekete

Case Handler,
Hungarian Competition Authority

Juan Espinosa

Founding Partner,
Silverback Advocacy
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Competition and innovation

GVH Staff Training

Once a year, the RCC organises an internal training for the GVH staff in Budapest. This year, the topic that was selected

was innovation and competition.

Two speakers from the European Commission, Pierre Bi-
chet and Zsolt Vértessy, explained the last developments of
DMA and some mergers related to innovation. Mariya Serafi-
mova, from the EC]J gave an overview of case law and Miguel
de la Mano (RBB Economics) and Antonio Butta (Italian
competition agency) dealt with the economic approach.

Consumer protection is also very affected by innovative
practices that were discussed by Katarzyna Araczewska (from
Wokik Poland) and Ryan White and Abigal Crisswell from
the CMA.

ADbbi Crisswell

Economist
Competition and Markets Authority

Antonio Butta

Chief Economist
Italian Competition Authority

RBB Economics

Katarzyna Araczewska Mariya Serafimova
. Lawyer

Deputy Head of Section .
UOKIK European Court of Justice
Miguel de la Mano Pierre Bichet
Partner Case Handler

European Commission

Maria Pilar Canedo

Coordinator of OECD-GVH
training activities

Ryan White

Associate Economist
Competition and Markets Authority

Zsolt Vértessy

Case Handler
European Commission
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Digital and regulated markets and
competition
Competition Lab for Judges

A very challenging seminar for EU judges was held in Budapest in December 2023 with the financial support of the
European Commission.

A25 Judges of Bulgaria, Croatia, Czech Republic, Greece, Renato Ferrandi (Italian competition Authority), Griet
Hungary, Italy, Malta, Poland, and Romania attended a very  Jans (Belgian competition agency), Alfredos Theodoarkopou-
lively workshop on abuse of dominance with special reference  los, (ECJ), Deni Mantzari (academic from UCL) and Hugh
to digital and regulated markets. Mullan (OFcom) shared very interesting views on the differ-

The session aimed at familiarizing participants with eco-  ent topics with the Judges and Magistrates. The level of discus-
nomic terms and concepts fundamental for assessing market  sion with them made it possible to deep in the analysis of legal
power and abusive practices in general as well as in digital ~ problems that agencies face in every case (rights of defence,
markets. Presentations focused on key economic notions re-  burden of prove, analysis of direct and indirect evidence...).
lating to the notions of market power and dominance and The overall satisfaction of the participants was assessed
theories of harm in abuse of dominance cases. with a 4.83/5.

Lefkothea Nteka Renato Ferrandi

Director of International and EU Affairs,
Italian Competition Authority

Partner
Lambadarios Law Firm

Maria Pilar Canedo Despoina Mantzari

Coordinator of OECD-GVH
training activities

Associate Professor in Competition
Law and Policy, UCL Laws

Alfredos Theodorakopoulos Griet Jans

Referendaire

Court of Justice of the European Union Chief Economist

Belgian Competition Authority

Hugh Mullan

Director
Ofcom
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Detection and investigation tools for

competition agencies

Creating solid and strong cases is a common preoccupa-
tion of any competition agency, as our credibility depends
very much on how efficient we are stopping harmful behav-
iours to our society and economy. For achieving this main
goal, our main tool are our enforcement activities, decisions,
and sanctions.

For understanding problems and opportunities, we had
the change to count on a relevant team of speakers, experts
coming from Austria, Germany, Portugal, Slovenia, Spain,
and Turkey.

Coordinator of OECD-GVH
training activities

Andrej Matvoz Margarida Matos Rosa

Director of the Slovenian Former President of the Portuguese
Competition Protection Agency Competition Authority
Maria Pilar Canedo Botond Horvath

Head of Cartel Section,
Hungarian Competition authority

Ali Ozan

Deputy Head of the IT Department,
Turkish Competition Authority

Cigdem Kir Sahiner

Competition Expert, Turkish
Competition Authority

Lukas Cavada

Executive Coordinator for
International Cooperation, Austrian
Federal Competition Authority

Jutta Wimmer

Special Unit for Combating
Cartels, Bundeskartellamt




The seminar dealt with the legal, economic, and technical
issues of whistle-blowers protection and channels, leniency
and its alternatives and ex officio investigation tools.

Dawn raids were analysed in deep with a step-by-step ap-
proach and tips and tricks. E-discovery tools were a central
part of the analysis and also legal issues around them includ-
ing search warrants and procedural fines were developed. The
construction of strong cases that can be upheld in court was
the key element of the very lively discussions that included
also a reference to indirect evidence and its use on competi-
tion procedures. Representatives of Albania, Armenia, Azer-
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baijan, Bosnia Herzegovina, Croatia, Georgia, Kazakhstan,
Kosovo, Kyrgyzstan, Moldova, Montenegro, North Macedo-
nia, Romania, Serbia, and Uzbekistan attended the seminar.
Two Hypothetical cases on leniency and conducting dawn
raids were on the centre of the work of the team.

The evaluation of this workshop was particularly remark-
able, as the overall usefulness of the event and the quality of
the break-out sessions were assessed by the participants with
4.9/5 and the overall usefulness of the topics addressed for
your work with a 4.8.
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Meeting with the Heads of Agencies

in Paris

On the 8th of December, the heads of the Competition
agencies of beneficiary countries that were attending the
Global Forum of Competition at the OECD, hold a very fruit-
ful meeting with GVH and OECD directors of the RCC.

We invited our former Director Renato Ferrandi, always
welcome in our activities, and the head of the Slovenian com-
petition Agency, Andrej Matvoz.

We discussed the agenda of 2024 and the main topics to be
discussed during next year.

We also agreed on the topics that will be included on the
program for Heads of Agencies on the 26th of March 2024.
We agreed that Judicial Review and Merger control are topics
of common interest, and we will devote the seminar to them.

We also discussed about other initiatives that we could
begin developing within the RCC and we decided to begin
working on:

o cooperation with the Academia in different countries
o cooperation for a closer relation with the judiciary in the

beneficiary countries
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| Competition Committee

December 2023 Competition Committee

Working Party 2 (4.12) held a roundtable on Competition
and Professional Sports. The roundtable covered issues
related to regulation and competition enforcement in the
sports industry. Delegates discussed whether rules and
practices in place ensure a level playing field among par-
ticipants and are in line with competition law principles.
WP2 also discussed and approved the Competitive Neu-
trality Toolkit. This approved version will now be shared
with the Trade Committee and the Corporate Governance
Committee for consultation.

Working Party 3 (4.12) where the main focus was on a
roundtable on The Optimal Design, Organisation and Pow-
ers of Competition Authorities. This roundtable discussion
focused on what a modern competition authority should
look like and how competition enforcers could or should
adjust to meet the challenges of the future. For this, the
optimal ‘internal organisation’” of competition authorities
was discussed, focusing on the required skills, tools, and
powers to best tackle contemporary challenges. The dis-
cussion showed that recent economic and societal develop-
ments - including, but not limited to, the rapid technolog-
ical developments — urge competition authorities to adjust
and expand their expertise, for instance by obtaining skills
of data scientists, technologists, and behavioural scientists.
WP3 also discussed a potential revision of 2005 merger
recommendation, and the secretariat was asked to pro-
duce a scoping note for the next meeting.

The Competition Committee (5-6.12) had its first meet on
Roundtable on Innovation in competition enforcement.
They discussed the competition authorities’ innovation
in enforcement cases. It focused on the different ways in-
novation may be inhibited. This included the review of
scenarios where competition authorities have assessed in-
novation within traditional theories of harm, innovation-
specific ones or as part of the evaluation of efficiencies and
justification. The second part of the roundtable discussed
how competition authorities define and measure innova-
tion, the type of evidence to look at, and the challenges
they find in the process.

The Committee also held a roundtable on Serial acquisi-
tions, focused on the strategy or pattern of a particular
firm undertaking a series of sequential acquisitions of
smaller firms in the same or adjacent markets over time,
then consolidating them into a large, potentially domi-

nant company. The expert speakers and country contri-
butions considered whether competition concerns could
arise at two stages, firstly at the notification stage, with in-
dividual transactions falling below notification thresholds,
and secondly at the substantive assessment stage, if indi-
vidual transactions considered in isolation do not have
an appreciable impact on competition. Overall, it appears
that there are multiple ways for jurisdictions to avail when
seeking to address serial acquisitions more effectively.

e An additional roundtable debated Out of market effi-

ciencies in Competition Enforcement. The roundtable
discussed the rationale for either including or excluding
these efficiencies in the assessment of mergers or anticom-
petitive agreements. In the first debate, external experts
and delegations discussed some analytical questions, such
as the role of market definition and the relation between
welfare standards and the approach towards out of market
efficiencies. In the second, the focus was on sustainability
agreements and environmental benefits. This is an area
where out of market efficiencies are the subject of intense
debate, since the benefits of such agreements typically ac-
crue to the wider population and may not fully compen-
sate the consumers that are affected by the agreement.

o The Committee also had an initial discussion on the 2025-

2026 PWB.

o Finally, the Committee held the accession review of Croa-
tia. The Competition Committee conducted the review of
Croatia’s competition law and policy. The Secretariat pre-
sented their findings, and the Croatian delegation, led by
the president of the Croatian competition authority, spoke
on their achievements and challenges. The presidents of
the Canadian, Dutch, and Polish competition authori-
ties led the Committee’s examination, and several other
OECD Members as well as the European Commission
participated in the discussion. The Competition Commit-
tee deliberated and concluded that the Chair will send a
letter to Croatia recommending follow-up actions before
the Committee can finalise its review.

Background
The CC includes mostly heads of competition authorities.
WP2 deals with issues of regulation and policy. WP3 deals
with issues of enforcement and international cooperation.
The GFC is open to competition authorities from all across
the globe.
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| Global Competition Forum

The Global Forum on Competition (7-8.12) (GFC) opened
with addresses by the Secretary General, Chief Economist
and DAF Director. Both the Secretary General and the
Chief Economist addressed the emerging role of indus-
trial policy as a tool for policymakers to address growth.
The following panel provided a horizon scanning, analys-
ing the implications of competition developments in Latin
America/Caribbean, Africa, Asia, and China. The session
considered the impact of social, political, and economic
factors on the competition frameworks.

The global forum also discussed the Use of economic evi-
dence in cartel cases. Delegates separated into two break-
out sessions to discuss the increasingly important role of
economic evidence in cartel cases. The first breakout al-
lowed competition authorities to share their experiences of
using economics evidence to prove the existence of cartels,
such as using pricing data to identify illegal practices. The
second breakout included a panel of experts who shared
their advice on how to persuasively present complex eco-
nomic evidence to judges and other decision makers.
Another roundtable on the GFC agenda was the Alterna-
tives to Leniency Programmes. Given the decline in leni-
ency applications and recognising that not all authorities
have robust leniency programs, delegates discussed alter-
native detection tools. The discussion covered both reac-
tive and proactive tools, exploring their advantages and
disadvantages. Emphasis was placed on the necessity of a
combined approach to detection tools, working in tandem
with robust enforcement and the strategic use of sanctions.
The consensus underscored that a successful leniency pro-
gram requires a mix of detection tools supported by ro-
bust enforcement and strategic sanctions.

The final session, a roundtable on Ex-post Assessment of
Merger Remedies, focused on the ways these studies allow
competition authorities to learn from experience and im-
prove their practices. Delegates discussed the many bene-
fits of ex-post assessments of merger remedies, as they not
only help identify best practices, but can also increase the
credibility of an authority’s work and allow them to dem-
onstrate what does, or does not, work. Delegates mutually
agreed that many of the lessons from these assessments
are valuable to others and more could be done to ensure
the learnings are shared with the wider competition com-
munity.

The GFC included multiple side events. A meeting of the
Asia-Pacific Heads of Authority discussed sustainability
and competition. The meeting of MENA countries dis-
cussed state participation in markets and the upcoming
Arab Competition Forum 21-22 May 2024 in Tunisia. The
meeting of the Latin America and Caribbean Competition
Forum delegates discussed plans for the next LACCF to be
held in the Dominican Republic in October 2024. Finally,
the traditional GFC cocktail co-hosted and sponsored
with Austria, Canada and Mexico celebrated the OECD
Gender Inclusive Competition Toolkit in the presence of
the Ambassadors of Mexico and Canada.
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IT International Conference on

“Competition and Consumer Protection”

in Georgia

From November 16th to 18th, 2023, the II International
Conference on “Competition and Consumer Protection” was
held in Tbilisi. The conference was organized by the following
five regulatory authorities in Georgia: the Georgian National
Competition Agency, the National Bank of Georgia, the Na-
tional Energy and Water Supply Regulatory Commission of
Georgia, the Communications Commission, and the State
Insurance Supervision Service of Georgia. These authorities
work together to ensure the effective enforcement of competi-
tion and consumer rights policies in Georgia.

The main objective of the annual conference is to consoli-
date competition policy in Georgia based on, both local and
international practices, to assess any outcomes and challeng-
es, and to upgrade the protection of consumer rights.

The conference was ushered in by the Deputy Prime Min-
ister of Georgia and Minister of Economy and Sustainable
Development, Levan Davitashvili. He evaluated the reforms
that have been implemented in recent years in Georgia’s in-
tegration process with Europe, reforms which have played a
significant role in Georgia gaining candidate status for EU
membership.

The conference got underway with a summary of what the
regulatory bodies had accomplished in 2023. The conversation
touched on the priority issues needed to prop up competition
and consumer policy. Also summarised were the outcomes of
the recommendations afforded to the pharmaceutical market,
fuel, food, banking and insurance, energy and communica-
tions, online sales, and finally their implementations.

William Kovacic, a professor at George Washington Uni-
versity Law School in the field of global competition law and
policy, and director of the Center for Competition Law, de-
livered a special report at the event. Nine thematic sessions
were held within the conference, including two international
panels from UNCTAD and OECD, headed by Teresa Moreira,
the Head of Competition and Consumer Policies at UNC-
TAD, and Ori Schwartz, the Head of the OECD Competition
Division.

Over two days, more than 300 delegates from 20 countries,
including the first person of the authorities working in the
competition and consumer sector of 10 different countries,
participated in the conference. The event was attended by
heads of the government and parliament of Georgia, local and
international experts, representatives of public and regulatory
bodies, academia, and the business sector.

At the conference, participants discussed various topics
related to competition applying a framework based on inter-
national and local practices. These topics included restrictive
agreements, methods of detection and prevention, trade poli-
cy, indirect mechanisms supporting competition, trends and
main challenges in the field of protecting consumer rights,
and effective possibilities of concentration control, etc.

The Georgian National Competition Agency signed a
memorandum with the counterpart authorities of Austria
and Serbia to strengthen mutual cooperation.

The conference concluded on the third day in Kakheti,
eastern region of Georgia, which is known for its wine pro-
duction and tourist attractions.
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International Conference: Charting

the Future: Albania’s 20-year journey

on Competition Protection and EU

Integration

“20th anniversary of the law “On competition protection” in Albania: independency and the role of
the authority in the regulatory reform, enforcement, advocacy, and challenges toward EU Integration”

The Albanian Competition Authority convened at a con-
ference on November 23-24, 2023, to celebrate the 20th anni-
versary of the law on competition protection in Albania. The
International Conference, which had also been sanctioned by
the SANECA Project of GIZ and UNDP Albania, discussed
independency, the role of the authority in regulatory reforms,
enforcement, advocacy, and the challenges with EU Integra-
tion.

The purpose of the conference was to celebrate the 20th
anniversary of Albanian Competition Law and to share their
experiences with an international network of competition au-
thorities. Albanian Competition Law enforcement has faced
many challenges during its 20 years of operation, such as a
lack of competition culture by businesses, untrained national
judges on competition law and the progress of the Albanian
economy through these years. The conference brought togeth-
er representatives from the regulatory bodies, the government,
academia, and representatives from foreign and national
chambers of commerce, as well as participants from various
business sectors.

The opening session was led by the Chairman of the Com-
petition Authority, Mr. Denar Biba; the Chairman of the
Committee on Economy and Finance, Mr. Eduard Shalsi; the
Governor of the Bank of Albania, Mr. Gent Sejko; the UNDP
Representative in Albania, Mr. Francisco Roquette; and
the Deputy Ambassador of Germany to Albania, Mr. Thilo
Schroeder.

The first panel had been tasked with “Setting the course:
EU integration perspective as the compass for Albania’s com-
petition protection” Here, speakers from Albania and North
Macedonia discussed their experiences and challenges with
regards to EU integration. A representative from the Austrian
Competition Authority (already a member of the EU) also
had input.

A second panel was assembled from the regulatory institu-
tions such as Telecommunication, Public Procurement Com-
mission, Albanian School of Magistrates, and international
organizations such as UNCTAD and EBRD to assess the in-
dependency of the authority and its role in regulatory reform.

A third panel assessed the enforcement of competition
law: antitrust, and mergers & acquisitions. Records of en-
forcements and associated case law were carried out by the
Swiss Competition Commission, the Kosova Competition
Commission and the Albanian Competition Authorities. A
representative from one of the lawmakers evaluated the M&A
and its collaboration with the competition authority.

On day two, November 24, the Chairman of the Compe-
tition Authority, Mr. Denar Biba, and the Chairman of the
Competition Protection Commission of Armenia signed the
Memorandum of Understanding. The memorandum aims to
establish new channels of communication and strengthen co-
operation between the two countries in the field of competi-
tion policy.

The agenda continued with discussions among a fourth
panel on ways to consolidate Competition Advocacy with
Private Sector Engagement. Here, speakers exchanged experi-
ences and perspectives related to approaches to competition
advocacy.

To conclude the conference, Mr Denar Biba thanked both
UNDP and GIZ for organising the event before emphasising
the importance of collaboration with international coun-
terparts. He also expressed gratitude to all participants and
guests from the region and Europe for their contribution to
this conference, successfully concluding the 20th anniversary
of the Competition Protection Law.



CONFERENCES IN
THE UPCOMING
SEMESTER



65

1. Establishment ceremony of the Competition Council of Turkic States

The Competition Council of Turkic States was established on 23 January 2024 in Istanbul at the initiative of the Turkish
Competition Authority and under the auspices of the Organisation of Turkic States. The new organisation brings together the
competition authorities of the Turkic States, including Azerbaijan, Kazakhstan, Kyrgyzstan, Turkey and Uzbekistan, and is
aimed at promoting the exchange of information and knowledge in the areas of investigative, regulatory, enforcement and
methodological expertise, creating favourable conditions for the development of regional cooperation and enhancing advocacy
in the member and observer countries.

The Hungarian Competition Authority also joined the Competition Council of Turkic States as an observer, similarly to
Hungary’s status in the OTS. It is worth mentioning that the GVH has already established professional relations with some
members of the Council as the competition authorities of Azerbaijan, Kazakhstan and Kyrgyzstan are all beneficiaries of the
OECD-GVH Regional Centre for Competition in Budapest.

2. 22™ICN International Conference on Competition

The 22nd ICN International Conference on Competition will take place on 28 February-1 March 2024 in Berlin.! The event
will be preceded by a workshop for younger competition authorities, which Ori Schwartz, Head of the OECD Competition
Division, will also attend as a speaker.?

The conference and workshop are in-person and by invitation only. All ICN member authorities have received an invitation
to their head or chief executive.

Recordings of the International Conference on Competition will be available on the conference website (www.ikk2024.de)

after the conference.

3. Central Asian Competition Forum 2024

Central Asian ‘_ ‘ - .
Competition T [~ 25-26 APRIL, 2024
Forum 2024 - E ALMATY CITY, KAZAKHSTAN

Dear esteemed colleagues,
The Competition authority of the Republic of Kazakhstan (the KCA) is glad to invite you to the “CENTRAL ASIAN COM-
PETITION FORUM 2024” on 25-26 April, 2024 held in Almaty, Kazakhstan.
Event details:
o Date: April 25-26, 2024
e Time: Day 1: 09:00 AM - 6:30 PM,
o Day2:10:00 AM - 12:00 AM
« Venue: InterContinental Almaty, Almaty city, Kazakhstan
o Theme: Current trends in the field of competition law and policy
o Participation: 150-200 delegates representing over 15 countries
« Translation: English simultaneous interpretation.
» Format: hybrid (preferably in-person)

Kazakhstan is a young country with a dynamically developing economy in the middle of Central Asia, which plays a key role

1  https://www.internationale-kartellkonferenz.de/IKK/EN/Service/Grusswort/grusswort node.html
https://www.internationale-kartellkonferenz.de/IKK/EN/Workshop/workshop node.html
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as a bridge between Asian and European regions.

The KCA, as a relatively new jurisdiction, is actively establishing relations with other national competition authorities, inter-
national organisations and communities, including experts from business and civil society.

The Forum represents a unique opportunity for experts, practitioners, and policymakers to exchange ideas, experiences, and
best practices, with the ultimate goal of promoting fair competition and economic development.

We are pleased to anticipate the participation and contributions of representatives from foreign governmental bodies, es-
teemed international organizations such as the OECD, UNCTAD, and ICN, antitrust professionals, and key figures from the
business and investment communities.

If you would like to participate as a speaker or listener, please let us know.

For any questions please do not hesitate to contact the International cooperation division of the KCA by emails:
a.baimakanova@azrk.gov.kz, apdc.international@gmail.com.

Please confirm your attendance by the end of this year, and if you have any suggestions (topics) to include in the draft
Agenda, please feel free to send us.

Best regards,
The International Cooperation Division,
Competition Authority of the Republic of Kazakhstan
4. Trento Summer School on Advanced EU Competition Law & Economics
The Trento Summer School is a training programme, which will take place on 16-22 June 2024, to deepen the participants’

understanding of EU competition law and economics. It is addressed to in-house counsels, lawyers, economists, officials of
competition authorities, national judges, academics, and journalists.?

3 For more information: www.complawschool.eu




INSIDE A COMPETITION
AUTHORITY: REPUBLIC
OF AZERBAIJAN



68

Agency Questionnaire

I. RELEVANT COMPETITION
LEGISLATION IN THE COUNTRY

On December 8, 2023, the new Competition Code was
adopted and is set to take effect from July 1st, 2024. This Code
encompasses provisions on responsibilities and entitlements
of market entities, anti-competitive agreements, abuse of
dominant position and relatively substantial market influence,
unfair competition practices, concentration, and state regu-
lation over natural monopolies. The new Code is developed
based on international regulations and precedent-setting case
law.

II. AGENCY’S COMPETENCES

o« Antitrust (agreements and abuses of dominance)

o Mergers and acquisitions

»  State control over advertising legislation

« State control over natural monopolies

o Advocacy to other public bodies

o Market studies

o State aid

o State control over public procurement

o Consumer rights protection

« State control over quality infrastructure (standardization,
technical regulation, metrology, accreditation)

ITII. THE INSTITUTION

1. Structure of the Agency
A. Organization of functions

The State Service under the Ministry of Economy operates
with a hierarchical decision-making structure, which also in-
cludes four subordinated institutions: Azerbaijan Standardi-
zation Institute, Azerbaijan Metrology Institute, Azerbaijan
Accreditation Center, and “Consumer Goods Expertise Cent-
er” LLC. The Head of the State Service is responsible for mak-
ing final decisions on all matters within the agency’s compe-
tency. Deputy Heads escalate substantive matters to the Head
of the State Service based on the field of activity.

B. Relevant people
A. The Chairperson

Name: Mr. Mammad Abbasbeyli

Background: In 1992-1997, graduated from Azerbaijan
Khazar University with a degree in International Relations
and Baku State University with a law degree.

Graduated from Purdue University in 1999 with a degree
in US foreign policy history and from George Washington
University in 2000 with a master’s degree in law.

Has been a full member of the New York Bar since 2000.

By the Order of the President of the Republic of Azerbai-
jan dated December 23, 2021, was appointed Head of the State
Service for Antimonopoly and Consumer Market Control un-
der the Ministry of Economy of the Republic of Azerbaijan.

Start of the mandate: 23.12.21 - present

B. The members of the Board

Name: Mr. Jafar Babayev

Start of the mandate: 16.12.2022, Deputy Head

Background: Received a bachelor’s (2002) and master’s
(2004) degrees in international law from Baku State Univer-
sity. Was awarded the Chevening scholarship and obtained a
master’s degree (2005-2006) in international economic law at
the University of Warwick in England. Received an MBA di-
ploma from IE Business School in Spain in 2016.

Started his career as a lawyer in 2002 and continued as
a legal adviser at the Islamic Corporation for Private Sector
Development, a part of the Islamic Development Bank Group.
During 2010-2015, served as an adviser on corporate regula-
tion and supervision, deputy general manager, and deputy
general manager in several private companies. From 2021
to 2022, he worked as a chief consultant at the State Service
for Antimonopoly and Consumer Market Control under the
Ministry of Economy.

Name: Mr. Elnur Baghirov

Start of the mandate: 16.12.2022, Deputy Head

Background: From 1991 to 1996, studied Construction
Economics and Management at Azerbaijan University of Ar-
chitecture and Construction.

Started his career in 1995 and held various positions in
the fields of finance and marketing until 2000. In 2001-2002,
worked as a media manager for Azerbaijan, Georgia, and
Turkmenistan in “The Coca-Cola” Company. From 2003-2021,
served as a marketing manager and the head of the represent-
ative office of “Imperial Tobacco” in Azerbaijan. Worked as
the head of the Consumer Market Control Department at the
State Service for Antimonopoly and Consumer Market Con-
trol under the Ministry of Economy from 2021 to 2022.



Name: Mr. Ilgar Hasanov

Start of the mandate: 16.12.2022, Deputy Head

Background: In 2000, obtained a Bachelor’s degree in Eco-
nomics and Management from Western University. Later in
2011, completed a Master’s degree in Business Organization
and Management from Azerbaijan State University of Eco-
nomics. In 2020, received an MBA diploma from the Schu-
lich School of Business at York University, Canada. In 2013,
completed the Professional Development Program offered by
Stanford University, USA.

Started his career as an engineer at the “AzEuroTel” joint
venture in 1999 and then worked as an economist and head
of department at the same enterprise until 2005. From 2005
to 2016, held the position of director in various enterprises.
Between 2020-2022, served as the deputy general director of
the Azerbaijan Institute of Standardization under the State
Service for Antimonopoly and Consumer Market Control
under the Ministry of Economy and also as the head of the
Department of Standardization, Technical Regulation and
Certification at the State Service for Antimonopoly and Con-
sumer Market Control.

C. Key persons in the direction of the agency
(apart from the previous if they exist)

Name: Mr. Tural Ismayilov, Head of Administration

Start of the mandate: 30.10.23

Background: Mr. Ismayilov holds a Bachelor’s degree in
law, received in 2001, and a Master’s degree in law, received in
2003 from Azerbaijan University. He has worked in the State
Tax Service under the Ministry of Economy of the Republic
of Azerbaijan (previously known as the Ministry of Taxes)
from 2006 to 2021. During this time, he held various positions
ranging from state tax inspector to head of the legal depart-
ment. From 2021 until October 2023, he was the Chief Advi-
sor at the State Service.

Name: Mr. Orkhan Mammadov, Deputy Head of Admin-
istration

Start of the mandate: 26.07.23

Background: Mr. Mammadov holds bachelor’s and mas-
ter’s degrees in law, banking, corporate finance, and politi-
cal science from universities such as University of Munich,
Azerbaijan State University of Economics, and University of
Bucharest. In 2018, completed the Professional Development
Program offered by FDIC Corporate University of Washing-
ton, USA. He began his career in 2011 and worked as an As-
sistant to the Chief Executive Officer at the State Oil Company
of the Republic of Azerbaijan (SOCAR). He also served as the
Head of the Finance Department at the Azerbaijan Deposit
Insurance Fund and as an Advisor to the President of the
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Azerbaijan Banks Association. From December 2021 until
July 2023, he was the Head of the International Relations and
Protocol Division at the State Service.

C. Staff of the authority

There are 3 departments in the State Service in the direc-
tion of competition with a total of 40 employees: State antimo-
nopoly control, Unfair competition and advertisement legis-

lation control, and State control over natural monopolies.

Number of
. case handlers/ Academic
Field of
managers/ background/
work e . . .

administrative Training

staff
Antitrust 14/4/1 Bachelor’s,
Unfair Master’s, and
Competition 11/3/1 PhD degrees in
Adverti . law, economics,

vertisemen
6/3/1 finance, and busi-
Control
ness administra-
State control 12/3/1 tion from local
over the . .
and international

natural
monopolies universities.
TOTAL 40

2. Governance

A. System of appointment and detachment
for the Chairperson and other key roles

The Head of the State Service is appointed by the President
of the Republic of Azerbaijan.

The law does not specify the duration of the Head of the
State Service’s mandate.

B. Budgetary and structural issues

All final decisions are made by the Head of the State Ser-
vice.

C. Relation with other institutions
The State Service’s cooperation with regulators ranges

from the drafting and discussion of legal initiatives to public
policy matters.



D. Accountability

The State Service operates under the Ministry of Economy
and reports to the Ministry.

3. Decision making
A. Internal procedure on competition cases

The commission composed of employees of the State Ser-
vice is the sole decision-making organ. Adopted decisions can
be either in the form of instructions or financial sanctions.

B. Control of the decisions taken

Decisions made by the Commission can be challenged
in court. If someone is affected by a resolution, they have 30
working days from the date of receiving the written resolution
to apply to the court. Azerbaijan’s judiciary system includes
different types of courts, including administrative courts,
which handle appeals of resolutions.

IV. REFERENCE TO THE ACTIVITY
1. Enforcement over the last 24 months
A. Cartels
A. Leniency applications
Current legislation does not contain provisions on leni-
ency. Therefore, the State Service hasn’t received any applica-
tion. Leniency provisions are provided in the recently adopted
Competition Code.
B. Dawn raids
The current legislation contains provisions that limit dawn
raid activities. Therefore, the State Service has not conducted
any dawn raids.
C. Main cases
The investigation against telecommunication Company A
based on the application submitted by Company B is a cartel
case carried out over the last 24 months. Additional informa-
tion is provided in section V (Judicial review).

D. Fines

The State Service has not conducted any cartel cases, and
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as a result, no financial penalties have been issued for such

cases.
B. Non-cartel agreements
A. Dawn raids

The current legislation contains provisions that limit dawn
raid activities. Therefore, the State Service has not conducted
any dawn raids.

B. Main cases

Cases have been opened against the main participants in
the buckwheat products market to investigate the reasons for
the price increases. These cases were related to violations of
antitrust legislation. After investigation to ensure non-dis-
crimination, the company was instructed to stop violating
the provisions of legislation and to pay around 420.000 USD
obtained from illegal activities from 01.01.2021 to 31.07.2022
within 30 days. However, the commission found no evidence
of antimonopoly violations by other business entities cases
were opened against, and cases were terminated.

C. Fines
Aprox. 420,306.29 USD

D. Number of cases

Infringement decisions 1

- With fines -

- Without fines -

Non-infringement decisions

Other (specity) -
TOTAL 1

C. Abuse of dominance
A. Dawn raids
The current legislation contains provisions that limit dawn
raid activities. Therefore, the State Service has not conducted
any dawn raids.

B. Main cases

We can highlight the wholesale and retail salt market case



relating to antitrust regulations. In 2022, the State Service
concluded a case against two integrated companies holding a
dominant position in the salt market. We found that the com-
panies have been engaged in anti-competitive behavior by
forming a closed wholesale market and manipulating prices.

An investigation was initiated in response to a complaint
from leather manufacturers who claimed that the salt prices
were too high and they were unable to buy directly from the
factory. The investigation revealed that there was only one
salt manufacturer in the country, which had a 72% share of
the wholesale market. This company was selling all of its salt
products to a distributor that was owned by the same holding
company. The two companies created a closed sales network
where the salt manufacturer refused to sell directly to con-
sumers and always referred them to its distributor, who then
sold the products at a higher price. Since salt is considered
an essential product, major retailers were forced to purchase
it from this distributor, who sold the products at significant-
ly higher prices to some retailers and lower prices to others.
Retail competitors who paid lower prices were owned by the
same holding company. The investigation found that both the
salt manufacturer and distributor had engaged in price ma-
nipulation and discrimination between retailers. The compa-
nies were fined a total of around 706,000 USD and instructed
to terminate any unreasonable price increases during the
wholesale sale of salt products and refer to regulations while
determining prices.

C. Fines

The total fine from the abuse of dominance cases has
amounted for around 1.17 million USD.

D. Number of cases

Infringement decisions 2
- With fines 2
- Without fines -

Commitment decisions =

Non-infringement decisions 1
Other (specify) 1
TOTAL 4

71

D. Merger Review

A. Number of cases

Blocked merger filings 2

Mergers resolved with remedies -

Mergers abandoned by the parties 2
Unconditionally cleared mergers 14
Other (specify) -
TOTAL CHALLENGED MERGERS 16

B. Main cases

Several cases were observed regarding the purchase of
shares from the authorized capital of an internet service pro-
vider (ISP). Most of the M&As were carried out within the
same economic group. One of the transactions involved the
purchase of shares from Company A, with a small market
share in the ISP industry. Purchasing Company B is focused
on telecommunications rather than ISP services. However,
has a “backbone” internet provider within its affiliated group.

Investigation showed that Company B operates in all seg-
ments of the Internet telecommunications sector but has a
low market share in all segments. Therefore, it was agreed to
carry out the above-mentioned merger, anticipating that the
addition of a new ISP to its composition would not pose any
competitive risks. All settlement transactions that took place
within the last 24 months were approved by the State Service.

E. Other cases (unfair competition and ad-
vertisement legislation control)

A. Dawn raids
In the last 24 months, no dawn raids have been carried out.

B. Main cases

« The State Service conducted an advertisement monitoring

in the banking sector and found a bank that advertised
a “0% commission rate only during specific period, FOR
EVERYONE”. However, upon investigation, it was found
that the bank did not apply the 0% commission rate to all
loan applicants as advertised. The bank was also found to
have another advertisement claiming, “Interest rates low-
ered, loan to everyone with an interest rate X”. It was dis-
covered that X was the minimum interest rate and did not
apply to all applicants. As a result of these unfair practices,



a monetary penalty of around 16,600 USD was imposed
on the bank.

o An application was submitted to the State Service regard-
ing anticompetitive practices in the mobility (taxi) market.
As aresult, the State Service initiated an investigation, and
it was found that a taxi aggregator company had engaged
in unfair practices by manipulating the business decisions
of its competitors. The company was held responsible for
its actions and fined approx. 66,000 USD.

o The investigation was conducted on the condition of com-
pliance with the requirements of the antimonopoly legisla-
tion regarding the provision of services in the railway sec-
tor, as well as the validity of the tariff-concession system.
An investigation was launched against the railway
company on the lease of wagons, railway transpor-
tation, and the application of tariffs and discounts.
During the review of the «case, a violation
of  competition  principles = was  determined.
The company’s subsidiaries have been instructed to sus-
pend forwarding activities and the execution of orders
related to cargo transportation. Per instructions, the
leasing of wagons at competitive prices for a short period
should be made transparent and accessible, without any
discrimination between business subjects on the types of
transported cargo, concessions, and tariffs. Moreover, tar-
iff concessions should be applied to transported loads, not
entities, and the company should approve the list of loads
to which the concession is applied, with specific dates for
its implementation.

C. Fines

In 2022, the State Service imposed monetary sanctions
totaling around 2.6 million USD due to infringement deci-
sions. Additionally, a fine of around 32,000 USD was imposed
for non-compliance with the State Service’s request to submit
documents.

From January to October 2023, the State Service imposed
monetary sanctions around 117,110 USD. Furthermore, a fine
of around 41,000 USD was imposed for non-compliance with
the request to submit documents. There are also ongoing cas-
es where monetary sanctions of around 18,650 USD have been
imposed, but the cases have not yet been closed.

D. Number of cases

In some cases, there are more than one decision. Therefore,
the number of cases and the number of decisions may differ.
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V. THE NUMBERS PROVIDED BELOW
INDICATE THE CASES OPENED FROM
JANUARY 2022 UNTIL OCTOBER 2023

2022 (]azno—z(:);ct)
Infringement decisions -
- With fines 14 19
- Without fines 12 18
Commitment decision - -
Non-infringement decisions - -
Other (specify) 6 2
TOTAL 31 35

A. Other cases (State control over the natural
monopolies)

The State Service investigated the increase of service tariffs
at telecommunications companies to ensure compliance with
antimonopoly legislation. Private internet providers also filed
complaints against these companies, stating that the rise in
tariffs negatively impacted their business operations.

It was discovered that this companies manipulated prices
to gain an unfair advantage in the market. These companies
set tariffs for services that were identical to the services regu-
lated by the State’s Tariff Council, violating the requirements
of several legislative acts.

As a result, the companies were instructed to adjust their
service tariffs to comply with the Laws of the Republic of
Azerbaijan “On Telecommunications” and “On Regulated
Prices”, as well as the decisions of the Tariff Council. Finan-
cial penalties were also imposed.

1. Advocacy of competition over the last 24
months

A. Initiatives related to public bodies

During 2023, the State Service played a pivotal role in pro-
moting a competitive economic landscape through a series
of impactful initiatives. Two academic conferences were con-
ducted by the State Service. A joint seminar on competition
advocacy, co-hosted with the Regional Competition Center
(RCC) in Baku, also underlines the commitment to advocacy,
international cooperation, and the development of human
capital.

The State Service also organized training sessions for busi-



nesses, especially anticipating the adoption and implementa-
tion of the new Competition Code for business associations.

As part of its ongoing efforts to foster better communica-
tion with the private sector, the State Service has partnered
with other state organizations to host events. These events
provide businesses with a platform to engage in discussions
about competition-related topics in different fields.

The Department of State Antimonopoly Control has taken
a proactive step by meeting with cargo businesses to address
the challenges in the sector. This initiative aimed to increase
awareness of the problems related to observed violations and
non-compliance and to identify potential solutions to ensure
a fair and competitive market for all players.

The Department of State Control over Natural Monopolies
initiated three-party meetings involving natural monopoly
subjects and contractors, which is a significant move towards
promoting transparency and cooperative efforts. These initia-
tives demonstrate the State Service’s commitment to foster-
ing dialogue, cooperation, and regulatory alignment, which
will undoubtedly lead to a more transparent and collaborative
business environment in the future.

B. Market Studies

o A recent study investigated the sales of pharmaceutical
products in the wholesale and retail markets. The study
revealed that several legal and competitive obstacles hin-
dered the growth of the industry. To overcome these bar-
riers, several recommendations were made, including
expediting the registration process for new medications,
permitting the sale of medicines below a certain price
threshold, and making revisions to relevant legislation.
These recommendations were presented to the relevant
government agencies, and based on the findings of the
study, changes were implemented in the legislation.

« The State Service conducted a study on the competition
situation in the agricultural sector. The analysis revealed
that there are no market entry barriers, horizontal and
vertical agreements, or any abuse of market power. In
the absence of commodity exchanges and with numer-
ous regional wholesale points in the country, the prices
formed in Baku “fruit market X” serve as an indicative
price function for all traders dealing in fruit and vegetable
products. As a result, the movement of products between
regions is restricted, which affects pricing and causes
significant price disparities between Baku and other re-
gions. After conducting an analysis, it was recommended
to monitor the markets with high levels of concentration.
A special draft law on trade activities has been proposed
to promote institutionalization in the agricultural sector
and prevent unfair trade practices. To further encourage
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contract-based production, the development of “cashback”
programs and technical support mechanisms are recom-
mended. It is also suggested that a wholesale point be es-
tablished in each economic region.

o The Antimonopoly Control Department has been actively
conducting market research using simulation methods
that utilize artificial intelligence. Moreover, various mar-
kets, such as those for cattle meat, internet services, finan-
cial services, baby food, and hazelnuts, were analysed.

C. Initiatives related to General Public

The State Service conducts annual meetings with the me-
dia to provide updates on conducted work throughout the year,
discuss important cases, and share information about compe-
tition legislation. Memorandums of Understanding (MoUs)
are also signed with leading universities in the country to
offer internship opportunities and promote competition as a
discipline. Throughout the year, State Service has been organ-
izing open sessions and lectures in universities it has signed
MoUs with. Additionally, State Service employees participate
in various interviews on TV, radio, and other mass media re-
sources. Informative videos on social media about topics such
as “How to apply for laying a gas line to private houses” or

“Electricity supply for private houses” are published.

The following articles have been written to be published
on the official website of the State Service with an awareness-
raising aim:

o The role of natural monopolies in a socially oriented na-
tional economys;

o Procedures for changing or returning tickets purchased
from natural monopoly subjects in the field of air trans-
port;

o Guidelines for connecting private houses to the energy
supply network;

o Information about fixed telephone (wired) services pro-
vided by natural monopoly subjects;

o Regulations concerning illegal connections in gas supply;

« Should the state intervene in price-setting;

o The importance of competition and activity in the field of
antitrust;

o Why horizontal mergers matter from a competition as-
pect;

o The problem of determining the relevant commodity and
geographical market in competition analysis;

o Price discrimination in competition economics: theoreti-
cal basis and application criteria;

« Binding element doctrine and competition economics;

o Resale price maintenance;

o Imperatives and Future Prospects of the Competition
Code;



» Requirements of the legislation regarding the termination
of the supply of utility services.

D. Other capacities

Digitalization has become essential for modernizing pro-
cesses and ensuring accountability. Therefore, the State Ser-
vice is currently working on the development of the “Com-
petition Portal”. This innovative platform will offer a range
of services and a comprehensive database for all stakeholders.
This platform will complement the already functioning state
procurement platform- etender.gov.az. Overall, we believe it
is a positive step towards creating a more efficient and trans-
parent system for all involved parties and can be utilized as an
advocacy tool as well.

VI. JUDICIAL REVIEW OVER THE LAST 24
MONTHS

1. Outcome of the judicial review by the
Supreme Courts

Entirely favourable judgements (decision -
entirely upheld)

Favourable judgements but for the fines -

Partially favourable judgements -

Negative judgements (decisions over- 1
turned)
TOTAL 1

2. Outcome of the judicial review by the first

Entirely favourable judgements (decision 2
entirely upheld)
Favourable judgements but for the fines 1

Partially favourable judgements -

Negative judgements (decisions over- 2
turned)
TOTAL 3

instance Courts
3. Main judgements

Company A submitted an application to the State Ser-
vice regarding violations conducted by telecommunication
companies B and C. The application stated that Company B
gained an unfair advantage in the competition for the provi-
sion of services for sending short messages by offering a price
lower than both the market price and other participants.
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Company C is a mobile communication service provider
with a dominant position in the Republic of Azerbaijan. It was
found that Company C discriminated in the closure of con-
tracts with the same conditions. As a result, Company A lost
the competition with Company B for the provision of services
for sending short messages. Company B gained an advantage
over its competitor because Company C provided it with a
lower price for the service fee for sending short messages to
Company C subscribers.

VII. COMUNICATION STRATEGY

The communication strategy of the State Service in the
field of competition encompasses activities such as inform-
ing the subjects of natural monopolies about the responsi-
bilities for anti-competitive actions affecting customers and
competition, raising awareness of citizens about state control
over the activities of natural monopoly entities, particularly
in the utility sector, informing stakeholders including regula-
tors about the new Competition Code, increasing efficiency
in M&A settlements by raising awareness on cases requiring
confirmation of the antimonopoly authority and necessary
procedures, raising awareness among stakeholders on unfair
competition, cartels, and abuse of dominance, as well as rais-
ing awareness among stakeholders in the advertising sector
and consumers on delusive advertisement practices.

The Glossary of Competition Terms was recently pub-
lished on December 18th. This resource will help stakeholders
better understand the information provided.

Additionally, interviews on radio and television, and
training for stakeholders are conducted.
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Biography - Mammad Abbasbeyli

Mr. Mammad Abbasbeyli commenced his academic journey by complet-
ing a bachelor’s degree in International Relations and Law.

Mr. Abbasbeyli then enhanced his educational portfolio further by obtain-
ing a degree in U.S. Foreign Policy History from Purdue University followed
by a master’s degree in Law from George Washington University.

His career got underway at the law firm “Salans, Hertzfeld & Heilbronn” in
New York, and he contributed significantly to the firm’s Baku office. Over the
subsequent years, he held pivotal roles as a lawyer, was head of the legal de-
partment, and became general manager at prominent foreign industrial and
investment corporations. Has been a full member of the New York Bar since
2000.

In 2019-2020, worked as an adviser to the Minister of Economy. Mr Ab-
basbeyli was appointed Deputy Head of the State Service for Antimonopoly
and Consumer Market Control in July 2020 and subsequently promoted to
Head of the State Service by the President of the Republic of Azerbaijan in

December 2021.

He is a member of the Supervisory Board of the “Baku Metro” Closed

Joint-Stock Company.

Interview with the Chairperson

How would you describe the mission of your agency and
the impact it has had on your economy?

The extensive mandate of the State Service for Antimo-
nopoly and Consumer Market Control under the Ministry
of Economy covers competition, public procurement, quality
infrastructures, consumer rights protection and consumer
market control matters.

The State Service plays a key role in preserving and pro-
moting competition, encouraging innovation, efficiency, and
healthy market dynamics in Azerbaijan. We are dedicated to
fostering sustainable economic growth resulting from foreign
and domestic investments, the promotion of non-oil exports
diversification, strong and competitive local business, and
support for small and medium entrepreneurship. With the
guidance of the Azerbaijan mandate, the State Service seeks
to promote growth in trade by developing quality infrastruc-
ture, monitoring and regulating the quality of goods and ser-
vices in the market, as well as ensuring consumer trust and
protection from substandard products.

Legislation forms the foundation of the authority’s opera-
tions, providing necessary legal frameworks to govern and
regulate diverse facets of its mandate. The continuous refine-
ment and improvement of the legislative instruments ensures

that the State Service remains agile in addressing emerging
challenges and evolving market dynamics. Thus, one of our
key roles is to ensure that the fundamental legal basis matches
the demands of society and the economy.

What is the level of competition awareness in your
country? How much importance do policymakers place
on competition? Is competition compliance a significant
concern for businesses?

Obviously, the extent of the competition regulation is
directly linked to the level of economic development of any
nation, and Azerbaijan is not an exception. Our country’s
competition awareness level has always been pegged to the
relevant economic progress. Azerbaijan has benefited from
impressive economic gains in recent years. Therefore, the lev-
el of competition awareness has significantly increased. Now,
policymakers are more actively addressing competition issues.
Moreover, businesses see competition compliance as a salient
concern, understanding its impact on market positioning and
sustainable growth.

As a result of such increased awareness, we have managed
to initiate new legislative norms in collaboration with other
governmental authorities and business associations. As an ex-



ample, Milli Majlis, the parliament of Azerbaijan adopted the
new Law on “Public Procurement” in June 2023. Furthermore,
the new Competition Code, the legal act that not only codifies
all existing competition regulations but also upgrades them
to align with internationally accepted best practices, is ex-
pected to come into effect mid-2024.

Also, it’s worthwhile noting that the State Service takes nec-
essary measures to reinforce competition awareness through
advocacy, regular awareness-raising events, training, and in-
formative sessions. These sessions provide not only businesses
but also lawyers, judges, and governmental officials with the
skillset for navigating their decision-making processes. To
ensure widespread understanding, the State Service reaches
out to beyond the capital city, holding awareness and training
sessions throughout the regions of Azerbaijan. This proactive
approach underscores the commitment to advocate competi-
tion compliance, aligning businesses with regulatory frame-
works and fostering a competitive economic environment.

Do you think that the situation has significantly changed
since your agency began operating and or publishing
reports or imposing sanctions?

We believe that our commitment to transparent com-
munication has significantly contributed to positive changes,
such as increased trust among stakeholders and awareness of
responsible business conduct in the market landscape. More-
over, from our perspective, such transparency can be consid-
ered as a means of competition awareness.

Our conclusion is also supported by the statistical data.
For example, we observed a sizeable 56.6% increase in applica-
tions (complaints, proposals, submissions, queries, etc.) relat-
ed to the activities of natural monopolies in 2023. It definitely
reveals an active engagement from the market participants
and consumer activism, who realise their rights. Similarly,
concerns regarding deceptive advertising have seen a substan-
tial surge, with 72 applications received this year compared to
43 in the previous year. Consequently, our unfair competition
practices team have launched more investigations this year.

From the antitrust perspective, the workload has also in-
creased. This year, we have observed a material increase in
concentration applications.

Moreover, as more and more businesses comprehend the
significance of competition in the market, more businesses
have started to comply with competition regulations. There-
fore, an increased number of voluntary compliance cases have
been evident this year. Alongside businesses, associations and
media have also addressed an increased number of queries to
the State Service in the current year.

Last but not least, the State Service’s practice of media
reporting and open publication of information on imposed
sanctions also contributes to compliance with competition
legislation. We observe that sanctions are not only considered
as financial losses by businesses but also damage to their repu-
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tation. Therefore, voluntary collaborations are often observed
during investigations. Finally, the upcoming Competition im-
poses additional transparency requirements on the State Ser-
vice that will further contribute to competition compliance.

What are the main challenges that your authority is
facing? What are your priorities for the near future?

Even though there are positive trends and success sto-
ries that we may celebrate, it is worthwhile noting existence
of substantial challenges we continue facing. Quite naturally,
the State Service considers these challenges as opportunities
rather than obstacles.

The utmost challenge that we face is the level of institu-
tional expertise and professionalism. The professional skillset
of our personnel plays a key role in achieving success, so we
provide them with continuous education and professional de-
velopment programs to further their growth and ensure their
readiness for professional challenges. For this purpose, we
collaborate with education institutions, international organi-
sations and foreign competition authorities. Also, we use our
internal resources to foster their continuous education. For
example, our advanced staff members hold regular sessions
for juniors and newcomers. We consider the training organ-
ized by OECD-GVH RCC as an effective means to elevate the
professional capacity of our personnel/workforce.

The level of competition advocacy may be listed as another
challenge, as improving the recognition of the State Service is
crucial for building trust and ensuring effective enforcement.
There is a need to proactively engage with businesses, policy-
makers, and the public to promote a deeper understanding of
the benefits of fair competition.

During 2023, the State Service was pivotal in promoting
a competitive economic landscape through impactful initia-
tives. The State Service conducted two academic conferences
on the topic of the free competitive environment. A joint
seminar on competition advocacy co-hosted with the Region-
al Competition Center (RCC) in Baku underlines our com-
mitment to advocacy, international cooperation, and human
capital development.

Digitalisation is pivotal in streamlining processes and
ensuring efficient regulation. Data compilation and analy-
sis pose challenges, requiring investments in advanced data
management systems to derive meaningful insights. To
proudly face this challenge, the State Service took a strategic
decision to invest in the “Competition Portal” that is a digital
platform collecting information from different sources in the
single user interface, reducing bureaucratic obstacles, as well
as encouraging stakeholders to be accountable and make in-
formed decisions. It will enable us to receive and analyse the
most relevant information, as well as to offer the public our
services in the most convenient way. The Portal’s launch will
be a significant milestone in our endeavours, embodying our



commitment to innovation, transparency and accessibility in
competition regulation. This platform will be second digital
portal the State Service utilises in addition to the state pro-
curement portal (etender.gov.az) that is currently operational.

To summarize, our short-term and mid-term plans in-
clude professional development of staff, outreach to all stake-
holders for competition advocacy purposes and digitalisation
of the entire operation of the State Service. We are committed
to those goals through strategic investments and planning.

What are the points of strength and of weakness of your
authority?

The complex mandate of the State Service is both our
strength and weakness. Managing multiple responsibilities
requiring different sets of skills can pose challenges and re-
quire careful coordination to address the diverse aspects of
our mission. Despite this challenge, our commitment to ef-
fective planning and resource allocation remains a key strat-
egy in mitigating any potential obstacles associated with the
multi-faceted nature of our mandate.

At the same time, one of the key strengths of our authority
is the history of the State Service, the history of competition
regulations in Azerbaijan that started in 1993 shortly after we
gained independence. The data and expertise accumulated
during these years has helped us deal with competition regu-
lation.

A good reputation is an important asset that provides
competitive edge for any organization. Domestically, the
agency and its reputation has made gains with businesses and
the public from very early on. Positive reputation of the State
Service is one of our strengths, as it facilitates social approval
of our decisions and encourages businesses to compliance.

Additionally, our special focus and in-depth understand-
ing of the local market are unique strengths that enable us
to tailor interventions and regulations with precision. Careful
identification of competition obstacles in the market allows
us to take more accurate measures to ensure fair competition.

As a limited budget often forms an obstacle to the smooth
running of any agency, it can also be considered a main area
of concern for the State Service. As the competition awareness
rises, our workload increases proportionately, thus requiring
additional resources.

Lastly, a relatively small market capacity also has its own
complexities, as achieving compliance of global companies
to our regulations at times becomes an issue. In the last few
years, we have observed competition violations by global big-
tech companies. Unfortunately, establishing communications
and forcing them into collaboration has not proven fruitful.

If you could make one major change to the national
competition law tomorrow, what would you choose?
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That’s the question our team and I have been seriously
contemplating since joining the State Service. As a result of
prolonged observations and analysis, we came to the conclu-
sion that the outdated legislation and normative legal acts
were the main contributor to slower pace in achieving fair
market competition. It became obvious that the domestic leg-
islation needed to be harmonized and adapted to the coun-
try’s economic development level and its economic policy
strategy. Accordingly, the new draft law codifying all existing
regulations into a single piece of law and meeting contempo-
rary requirements of international competition law came into
existence. After several years of deliberations and discussions,
on 8 December 2023 Parliament finally adopted the Competi-
tion Code.

The Competition Code expands the range of legal means
available to the competition authority to preserve and pro-
mote market competition. It announces new concepts in
legislation, such as market definition, exclusion regime, and
exemptions. The Code addresses the concept of dominant po-
sition by defining advanced criteria. As the concept of leni-
ency had never existed in previous legislation, the Code intro-
duces a leniency program, providing an opportunity for the
undertakings to side-step sanctions even if they may breach
the competition regulations.

Merger control provisions are advanced in the Competi-
tion Code, and merger remedies also feature in the legisla-
tion. State control over natural monopolies is improved also.
Moreover, the Code sets sophisticated grounds to launch an
investigation and establish higher standards of due process.

We believe that the Competition Code will be a signifi-
cant step towards forming a competitive market and a strong
economy in Azerbaijan. However, the adoption of the Com-
petition Code is not sufficient in itself to address competition
issues, but rather requires implementation of newly adopted
laws and advocating competition based on new regulations.
Thus, the contribution of international organizations such as
the OECD is crucial.

Over the last two years, what decisions has the authority
made that you are particularly proud of? And are there
any cases that might have been dealt with better?

The State Service has successfully made several during
this time period, and not just in one area of business. The In-
ternet infrastructure case about the operation of natural mo-
nopolies is an important case to show as an example. In this
particular case, the State Service resolved those two natural
monopolies offering telecommunication service (including
last-mile internet service) were in breach of the Law on “Natu-
ral Monopolies” after an unauthorised increase in the price of
internet-service.

We can mention the wholesale and retail salt market case
and antitrust regulations. In 2022, the State Service concluded



a case against two integrated companies who held a dominant
position in the salt market. We found out that the compa-
nies had been engaged in anticompetitive behaviour through
forming a closed wholesale market and manipulating prices.

Another interesting decision was made after unfair com-
petition in the advertisement sector, where one of the local
banks was found accountable for misleading and deceptive
advertisement content. Additionally, a local branch of an in-
ternational food delivery company was considered by us to
be liable for dictating anticompetitive provisions in business
agreements with local restaurants. Finally, the State Service
found a local alcoholic beverage manufacturer breaching the
unfair advertising legislation through infringement of trade-
marks against the international brand owner.

Do you feel valued by the administration, the public, and
businesses alike?

The primary objective of state bodies in Azerbaijan is to
facilitate the country’s comprehensive development through
application and enforcement of a regulatory framework. We
extend unequivocal support to other agencies across all pro-
cesses and observe a culture of assistance in formulating new
legislation and developing our budget requirements.

The purpose of the State Service’s activities is fundamen-
tally aligned with fostering a competitive economy by provid-
ing support to entrepreneurs. We recognise the pivotal role
that businesses play in driving economic growth, innovation,
and job creation. As such, our activities are designed to facili-
tate and enhance the operations of entrepreneurs. The positive
collaboration with the business community is evident in the
shared goal of promoting a robust and competitive economic
landscape. A key aspect of the reciprocal support between the
State Service and the business community is the commitment
of entrepreneurs to comply with legislative requirements.
This collaborative adherence to regulations ensures a fair and
level playing field for businesses, fostering trust and integrity
within the business community. Entrepreneurs actively par-
ticipate in consultations, feedback sessions, and other initia-
tives organised by the State Service. This active involvement
not only enriches the decision-making processes, but also
ensures that the perspectives of the business community are
considered in the formulation of new policies and regulations.

We believe that citizens need to actively participate in soci-
ety by understanding their rights and obligations as outlined
in the legislation, and we, therefore, prioritise active advocacy
and awareness among the public. A well-informed public is
better placed to contribute meaningfully to society, creating
an environment of responsibility and legal compliance.

Do you find that international and regional cooperation is
helpful? Is it working well?

Recognising the global nature of governance and eco-
nomic dynamics, we have prioritised collaboration beyond
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the national borders to enhance its capabilities and effective-
ness. The State Service has actively pursued collaborative ini-
tiatives in various fields, including competition, protection of
consumer rights, public procurement, and regulation of qual-
ity infrastructure. We collaborate with various regional and
global organisations to apply for and participate in several
projects. Our cordial relations with experienced competition
authorities enable us to learn from their best practices and
implement them in our practice. Our presence on the global
stage has been further enhanced through active participation
and representation at international events. Additionally, we
have formed partnerships with key international organisa-
tions, including ICN, OECD, and UNCTAD.

What do you personally think of the OECD-GVH
Regional Centre for Competition? Do you any have
suggestions for improvement?

The RCC is an important organisation that values foster-
ing collaboration and knowledge exchange among its benefi-
ciaries. As a member of one of the beneficiary groups, we are
pleased to emphasise the significant and positive effects of
RCC’s capacity-building activities. These efforts have helped
our agency grow and develop in numerous ways, and we
are grateful for the knowledge and skills that our team have
gained through RCC’s initiatives.

The recent joint seminar on Competition Advocacy, held
in Baku from 19th to 21st September, is a prime example
of the RCC’s commitment to promoting collaboration and
knowledge-sharing. Our partnership with the RCC seam-
lessly aligns with various OECD initiatives aimed at foster-
ing economic development. This collaboration facilitates our
understanding of global best practices and contributes to the
growth of bilateral cooperation as a professional competition
platform.

While acknowledging the positive aspects, we suggest
involving international stakeholders to observe and conduct
peer reviews by member agencies during the review of legisla-
tive acts and agency activities. This additional layer of involve-
ment can bring invaluable insights from diverse perspectives,
enhancing the quality and effectiveness of the review process.

The State Service is excited to strengthen and expand its
collaborative partnership with the OECD in the field of com-
petition. Specifically, we aim to conduct joint reviews of com-
petition-related legislative documents, including secondary
legislative documents related to the Competition Code. We
look forward to cooperating with the OECD in organising
training programs for judges and legal professionals to en-
hance their knowledge and skills in competition law.

We believe that this collaboration will contribute signifi-
cantly to the development of a competitive market environ-
ment, fostering innovation, economic growth, and consumer
welfare.
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